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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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. • • * x 

UNITED OPTICAL WORKERS UNION, : 

' LOCAL 408, affiliated with the INTER- : 

; i NATIONAL UNION OF ELECTRICAL, RADIO : 
;j t. MACHINE WORKER';, AFL-CTO, : 

l f * 

Plaintiff, : 

I • 

; -against- : 

t • 

• STERLING OPTICAL COMPANY, INC., : 


COMPLAINT 


Defendant. : 

J 

' ® 

* _ • 
i ; 

. x 

,, Plaintiff, by its attorneys, Sipser, We in stock, 

i i 

I 

Harper & Dorn, complaining of the defendant, respectfully alleges: 

J I 

!j FIRST : Defendant Sterling Optical Company, 

I t 

' Inc. (hereinafter "Employer") upon information and belief, is a 

jj ‘ . 

,i corporation, 'organized, existing and doing business in the 

; i 1 

l! State of New York, with its principal office at 3000 Marcus 

I ; 

; ; Avenue, Lake Success, New York. It maintains optical shops 
ii. located in Hempstead, Levittown, Huntington, Bay Shore, Jamaica, 
j| Staten Island, Brooklyn and New York City, New York and optical 

laboratories located at 160 Jay Street, Brooklyn, New York and 

'i 

s 138 Fulton Street, New York, New York, where it is and has been 

i 

at all times material herein, engaged in providing complete i 

•' optical services, including the fabrication of lenses. In the 

H course and conduct of its business operations, the Employer 

• ) . 

ij has purchased and received lenses, eyeglass frames and re- 

Jj 

,! latcd materials from points outside the State of New York, 

i 

j I r 

• ! v/hich it sells and distributes both within and without the 

« 

,i State of New York. The Employer is, and has been at all 

* i 

I 

tiroes material herein, engaged in an industry affecting inter- 

• state commerce. 


• l*a 

it SECOND: Plaintiff# United Optical Workers Union# 

i i n ■ i — 

;i Local 408, affiliated with the International Union of Electrical, , 

‘ Radio & Machine Workers, AFL-CIO (hereinafter ‘Union ), is a 

labor organization with offices located at 200 Park Avenue South, , 

« , i 

Nev/ York, New York, and is engaged in representing employees for 
collective bargaining purposes, in an industry affecting inter- : 

, < i 

state commerce. 

THIRD: jurisdiction is conferred on this Court by 

i 

Title 29 United States Code §185. 


FOURTH: The Union was certified by the New York 

ji State Labor Relations Board# in or about 1953, as the sole and 

• i exclusive collective bargaining agent of the employees of the . 

,j Employer. It has since then represented and continues to repre- ; 
i i 

• j sent said employees. 

;i FIFTH: The Employer and the Union, have since the 

» ; ' 

'I aforesaid certification entered into a series of collective i 

'■ bargaining agreements - the most recent of which was entered into 
on April 30# 1973# and continues in effect until April 30, 1976. 
a copy of said aareement is annexed hereto as "Exhibit A". 

,i SIXTH : The collective bargaining agreement between • 

• the parties, in Article VIII, provides for a grievance procedure 1 

5 ana for arbitration of differences which the parties are unable 
: ! 

to resolve. That Article in relevant part provides as follows: 

"Any and all grievances or disputes between 
the Employer and his employees which cannot be 
satisfactorily adjusted by a representative of the 
Employer and a duly authorized representative of 
‘ the Union shall be referred to an Arbitrator to 

be selected by the American Arbitration Association 
whose decision in the matter shall be final and 
binding upon both parties to this Agreement,' even 


! 


5 ® 


though one of the Parties shall fail to appear; 
and such award shall be enforceable in any 
Court of competent jurisdiction. Costs of arbi- 
tration shall be borne equally by the Parties. 

" (a) Any grievances or disputes arising 
under the Contract which are not resolved within 
ten (10) days from the date either Party is 
informed by registered mail, shall be submitted 
immediately to Arbitration by the requesting 
Party as hereinabove provided." 


* * ? 

; ; SEVENTH : On or about September 17, 1973, the Employer 

; ; without prior notice to or consultation with the Union, advised 
!; that it had determined to subcontract out laboratory work, which 

i i 

I j work has at a11 times material herein been performed by bargaining 

] I 

;j unit employees employed at 160 Jay Street, Brooklyn, New York, and 
. that the Employer would on or about September 28, 1973 dis- 
\\ cont inue the laboratory operations of its Brooklyn plant and 
•j terminate the employment of its 36 bargaining unit laboratory 
'■ employees. 


ji EIGHTH : The said action of the Employer was in 

i! violation of numerous provisions of the collective bargaining 
| ' agreement between the parties, including, among others. Articles 

!j I/ I]C ' IV ' VI1 ' Ix , XVI/ XXI, XXII, XXIII, XXIV, XXVII, XXIX, and 
jj XXX. 

I 

. I 

.1 

:i 

;| NINTH : The Union met with the Employer in an effort 

!j to resolve their differences, but were unable to adjust such 

ji 

. differences. 

u 


TENTH : Accordingly, and on or about September 21 

and 24, 1973, the Union served the Employer with a demand to arbi-' 
^.rate the items of difference between the parties. . A copy of 
the aforesaid Demands are annexed hereto as "Exhibit B". 


eleventh : All of the items sought to be arbitrated 

are encompassed within the arbitration clause of the parties 
collective bargaining agreement. 


The En »Ployer has refused the demand of the 

Union for arbitration. 


J T HIRTEENTH : The refusal of the Employer to arbitrate 

i is in violation of the collective bargaining agreement. 

ii 

i 

i 

^ TEEH ? - H -= The Employer threatens to pursue its 
: annOUnced course <* action, to subcontract out the laboratory 
i W ° rk P erformed ^ bargaining unit employees employed at the 
Brooklyn plant, terminate its laboratory operations at the 
Brooklyn plant, layoff its laboratory employees at the Brooklyn 
Plant, nullify various clauses of its collective bargaining 
agreement granting rights and benefits to its laboratory employees 
and the Union, and terminate its agreement prior to the stated 
termination date. The Employer threatens to complete such action 
on or before September 28, 1973, and prior to the time within 

which the arbitration proceeding could under normal circumstances 
be scheduled and consummated. 


j ££ETEENTH: Unless the Employer is enjoined and re- 

(j Strained from taki "9 action which it threatens prior to the deter- 
Ij mination of the ^ues sought to be arbitrated, the Plaintiff 
j the «”Pl°yees whom it represents will be irreparably injured, 
ji the SUbject of the arbitration will be effectively disposed of, 
the laboratory employees will be without employment, and the 
arbitration will be rendered an action in futility. 
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AGREEMENT 

Between 



UNITED OPTICAL WORKERS UNION 
LOCAL 408, IUE r AFL-CIO 


and 




Sterling Optical Co. Inc. 


'.'.APRIL 30, 1973 
to 

APRIL 30, 1976 




. ■V .( *»".t « ... «•>*(* V* 

* '•% r*v* 

* , >VS?« • 1 

I ' 1 •« 

u d&'i?y 

* v£v.«vfi * . .v .. ,vw, 

vifKV . ' •*«/ 


l! This Agreement executed and effective- Apr .30,1973 between 9® 

j STERLING' OPTICAL COMPANY, INC. of 3000 Marcus Avenue, Lake Success, 

' New York, hereinafter, referred to 'as- the "Employer" and UNITED 
. OPTICAL' WORKERS' UNION, LOCAL # .408, IUE, AFL-CIO, of 200 Park Ave.' , 
i! South, New York, New York,,', hereinafter referred to as the “Union"!. 

I / . * 

1 / ♦ I , 

I The Parties agree as follows: 

I • • ; * W I ‘T N E S S E T H • . 

\ WHEREAS, . the' parties' hereto desire to establish the stan- 

| dards and conditions of 'labor under which- the employees shall work 
for the ' Employer during, !the term of this agreement; arid 

I , * 

t ; * * «* * 

• WHEREAS, it -is the intent and purpose of the parties that 
, this agreement shall promote and improve the industrial and 
j economic relations' -between them, and to . set .forth herein their 
j agreement covering rates of pay, hours of work and conditions of 
I employment; ’ 1 • ' - - - • . . 

NOW THEREFORE,, in consideration of the mutual covenants and 
! obligations herein contained, the parties agree as follows: 

! ■ , , . 

!, ARTICLE I . . ,, ‘ .. • 

!•' THe Employer recognizes the Union as the sole and exclusive 

!■ bargaining • agent- - for all- employees in the Sterling .Optical Company, 

; Inc., in Lake Success, New York,' within the radius of fifty (50) 
j: miles from Columbus Circle in the City of New York, including but 
j- n 9t* limited to. present shops located in Manhattan, Yonkers and 
I; Hempstead, with respect to 'rates of pay, wages, hours of eraploy- 
j! men t. and -other’ conditions, of employment, excluding Executives, 
jj Supervisors, Bookkeeper’s, Executive Secretaries, Merchandise Con- 
i'' trailers. Porters, and Hearing Aid Personnel. The following are th 2 
!’ Departments-: ■ * • • < ■ • . • . - 


• (aO ' Optometrists; 

(b) Receptionists, Office Staff, Clerical 
Personnel, Mail Clerks; . 

.. (c) Bench; 

f • • • . ■ (d) Quality Control; 

• ... • (e)-, Surf ace;.. 

' * •< ' * '*■ -v (f ) RX; • ’ 

’ (g-) Dispensers (Sales and Deliveries); 

' • r ' '(h) Errand Boys; 

r ( i)" -Machinists • and Machine - Maintenance and 

Rebuilding' (machine maintenance and repair 
■ how being done by other personnel to be 
' t ' * , , ‘ -i ' , ’continued) 

(j) Stock Clerks . ‘ ‘ 

ARTICLE II ' • . .... 

The Employer' agrees that it will not interfere with, restrain 
or coerce its employees in their right to join or -assist the Uniont 
that 'it will not discriminate' i'n regard to hire or tenure of 
employment or any ‘ terms ,J or conditions thereof to discourage member - 
s hip, in the Union; that it. will not discharge or otherwise 
discriminate against any employee because of his union activity 
providing such activity does ' no.t ‘ interfere with the proper discharge 
of his duties as . such .’employee J 

ARTICLE III ' 

(a) All employees covered by this Agreement shall as a con- 
dition of continued employment, become members of the Union thirty 
(30) consecutive working days from the effective date of this pro- 
vision and shall thereafter maintain their membership in the Union 


an goou :;c.anding. All employees hired i.urcaHur .... ^ 

jdition of continued employment, become members of the Union thirty 
| (30) consecutive working days after the commencement of their 
[employment or the effective date of this provision, whichever is 
jjlater, and shall thereafter maintain- their membership in the Union 
jjin good standing. Upon completion of the trial period, the 
{Employer shall notify the Union that such employee or employees ✓ 
:have completed their trial period and are permanent employees. 

(b) Any employee Who is expelled or suspended from the 
jUnion because of non-payment of initiation fees or dues (including 
;such other obligations to the Union, failure to pay which would 
imake an employee subject to discharge under applicable law) and an 
{’employee who is expelled or suspended from the Union for ’any reason 
{for which he may lawfully be discharged, shall be subject to dis- 
missal five (5) days after notification in writing to the Employer 
j'by the Union, provided, however, that the expulsion or suspension 
jis for non-payment of initiation fees or dues, and payment of such 
::arrearage is made within the aforesaid five (5) day period, the 

j Employer shall not be required to discharge such employee. 

(c) t The Employer agrees that in hiring help, it shall give 
preference to employees registering with the employment office 

.operated by the Union; however, the Employer reserves the right 
[ to hire employees from any source whatever. 

t! . 

, The facilities of the employment office operated by the 

! Union shall be available to both members and non-members of the 
{Union, and the Union warrants that in the operation of said employ- 
jment agency and in referrals to the Employer it will not discrimin- 
ate against any individual applicant for employment because of non-j 
{membership in the Union, or otherwise restrain or coerce such appli]- 
leant because of non-membership in the Union. Any employee hired 
■from the open market shall promptly following his employment, be 
^required to register and secure a registration slip as evidence 
I: of such registration at the Union employment office within five (5) 
{working days of the date of employment for the purpose of assist- 
zing the Union in administering this Agreement and in observing and 
i ^maintaining standards desired by the Employer in filling vacancies, 

j [The Employer shall promptly within five (5) working days notify 

! the Union whenever such employees are hired. 

I [ article IV 

. i (a) All employees retained in the employ of the Employer 

j.for thirty (30) consecutive working days, shall be considered 
* .qualified and regular employees, except apprentice dispensers whose 

l' trial period shall be for sixty (60) consecutive working days; 

| their seniority rights shall be recognized in their respective 
j Departments from the first day employed, at the last hiring date. 
New employees hired, during 'the thirty (30) or sixty (60) day 
trial period, are not entitled to any benefits under this Agree- 
ment. However, such employees retained by the employer, after 
the thirty (30) or sixty (60) day trial period, shall be paid, 
retroactive to the date hired, any benefits they would be entitled 
to had they been regular employees, except as herinafter provided. 
(b)For the purpose of lay-offs, in the event same shall 
i become necessary, seniority shall be applied by Departments. No 
'new employee shall be hired by the Company while any lay-offs are 
■in effect, it being the intention of the Parties that the Company 
!, shall re-hirc ail laid-off employees in the inverse order of 
J, seniority before any new employees are hired. 

j: (c) It shall be the policy of the Employer to make all pro-- 

l motions and fill such vacancies from the ranks of the employees, 

! providing they have the ability to perform the work. It' is 
understood that management has the sole right to decide the ability 
'of any employee when making such promotions. I 


10s 
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lie 


ll 

|. (d) Any employee who is transferred from one Department to 

j another, such employee shall still retain his or her seniority 
j from the Deoartment from which such employees have been trans- 
it erred, provided however, that such transfer or transfers were 
jimade for the convenience of management. 

i 

\\ AffrrcL E v 

i Upon written authorization, the Employer agrees that the 

j dues and Initiation fees of the members of the Union, according 
!to the schedule which the Union agrees to furnish the -Employer, 
j including such assessments which the Union shall levy and give 
.notice thereof, in writing, to the Employer, shall be deducted 
j f rom the wages of said members of the Union on the first payroll 
i date of each month. The Employer further agrees to remit such 
■dues, initiation fees and assessments so checked off, to the 
United Optical Workers' Union, Local 408, IUE, APL-CIO, 200 Park 
lAve.* S. New York, N.Y. 10003, within five (5) days thereafter. 

I 

■ No authorization is required by the Employer to make con- 

. tributions to the Insurance and Pension Funds, and the Employer 
[shall upon completion of any employee's trial period make the 
j. contribution to the Insurance and Pension Funds as called for on 
[.behalf of such employees. 

• t 

■ ARTICLE VI 

j Ta) The regular working hours for all employees shall be 

i forty (40) hours per week, Monday through Saturday of each week 
'Inclusive, including one day off, except for personnel in the 
|ikitchen, whose forty ( 4 0 ) hours shall be sDread over Monday 
[through Saturday. Employees must be available and report for the 
lidays and hours of work as scheduled and required by the EmDloyer. 

i; 

j (b) All time worked in excess of forty (40) hours per week 

[shall be paid for at the rate of time and one-half, except as to 
[Shopmen Bencnmen and RX Clerks employed at 138 Fulton Street and 
■at 160 Jay Street, Brooklyn, •N.Y. only — hours worked by them in 
[excess of eight (8) hours per day shall be paid for at the rate 
I'Of time and one-half for excess hours. However, Shopmen Benchmen , j 
|,and RX employees employed at 138 Fulton Street, New York, N.Y. and 
. j!at 150 Jay Street, Brooklyn, N.Y. shall receive overtime for all 
.hours in excess of forty ( 4 0 ) hours per week. Overtime for such 

■ employees, however, shall not be emulative.. ' 

■(c) Double time shall be paid for work performed on Sundays. 
''Where work is performed on any holiday designated herein as. such, 
'time and one-half (1*$) in addition to payment for such holidays 
'shall be paid. No emoloyee shall be required to work overtime 
when called upon to do so, if such employee has a reasonable 
excuse for not working overtime. No employee should be compelled 
to work on Sunday or on a designated full holiday, except Washing- 
ton's Birthday, Lincoln's Birthday, Election Day and Columbus Day. 

| (d) It Is agreed by and between the Parties that when any 

overtime shall be performed, it shall be granted on a seniority 
[basic In each Department and such personnel must be able and 
.comDetent to perform the work required during overtime periods; 
[except that the Shop Steward and Committeemen shall have preference 
[for overtime work, provided they have the ability to perform such 

work. 

* 

f' (e) Sick Leave in any one work week shall be computed as 
part of any work week. Employees who have taken sick leave in 
[any one work week shall be paid overtime ir. accordance with 
•Paragraph (b) above. 
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i New Years Day 
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! “ * da ^ worked^oi^computing Iv^tSf i^^ 1 ^ °™ 

, article VIII 

his «p^s d „sii,»siss e s 2tJiSSSigl3g.2; r ioyar and 

f ? f fc Je Union shall be deferred to an^biteato^S £ e P re f entat ive 
; matter iXfftS -W 

i Agreement, even though one of thl pfrtiM ^11^111*? thU 
i and such award cHaIi ^-ies \snall fail to appear? 

!, jurisdiction. Costs o* A S ‘ 2ourt of competent ' 

.Parties. arbitration shall be borne equally by the 

(which are 5 no t ^r esolved^wi thin tin P, flof ! risi ^ g under the Contract 
jParty is informed by regi^ered Lil date either 
lately to Arbitration by^he reauettincr ** submitted imoedi- 

Iprovided. y r jesting Party as hereinabove 
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j The Employer agrees that it will not discharge any employee 
joxcept for just cause. In the case of drunkenness or theft, dis- 
iciiarcje may bo immediate and without notice to the Union. Any era- 
•pLoyoe who is repeatedly late or absent without valid reason and 
»Wno has been warned concerning such lateness or absence and notice 
' j'thereof given to the Union, and the employee afforded an opportun- 
ity to mend his ways and who fails to discontinue said lateness 
lor absence shall be discharged. This clause shall not be con- 
Is trued as a waiver of the arbitration provisions of this Agreement* 
[The Union shall reserve the right to arbitrate any actions taken 
jby the Employer. 

1 : 

{ARTICLE X 

|* There shall be no- reduction of the individual rates of any em- 
ployee . 

i_ 

Article XI 

I Tne Employer will furnish all -tools necessary or incidental to 
ifche work without charge to the employees. No employee shall be 
charged for any damage to material unless willfully done. 

ARTICLE XII 

•i Wages shall be paid by Thursday noon in the week following the 
week worked, in cash or check. In the -event the named payday falls 
on a holiday, payment of wages is to be made the following day. 

AH employees who are laid off, quit, or are discharged shall re- 
ceive all wages and other benefits which they have earned at the 
time of the layoff, quitting or discharge. It is agreed, however, 
that employees who have been employed for three (3) or more years, 
should they quit, they will receive on a pro-rated basis, vacation 
pay for months worked during current vacation year. 

ARTICLE ,XIII 

A representative of the Union shall be permitted to enter the 
premises of the Employer, at the office of the Employer at any 
time during working hours, to carry out the terms of this Agreement 
and to ascertain if the terms hereof are being complied with. 

* r 

* . ARTICLE XIV 

The Employer will keep a set of payroll records which will in- 
dicate the number of hours worked by each individual employee to- 
gether with the rates paid to such employees. These records may 
be examined by the Union through a representative or accountant, 

<J>r both, during business hours. 

i 

I ARTICLE XV 

j During the term of this Agreement there shall be no strike, work 
stoppage , slowdown or lockout. Any employee who participates in 
; any strike, work stoppage or slowdown shall be subject to discharge 
’ey the Employer, which discharge shall be subject to the arbitra- 
tion procedures set forth herein. 

i 

i ARTICLE XV I 

i, A layoff shall not be effective against employees employed for 
lover three calendar months unless one (1) working day's advance 
•'notice thereof is given to the employee or employees affected, 

J Employees employed over three (3) years shall receive three (3) 
:v/orking' days advance notice of layoff. 

j 

| AR TICLE XVII 

• Tne Employer agrees to establish a bulletin board with a swinging 
'glass door, which shall be locked with a key by the Shop Steward, 
.who shall be the only person holding the key in his 
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: shall be furnished by the Union. , 

; ARTICLE XVIII 

The Union shall designate a Shop Steward and committee 
members who shall assist the Union In carrying out the intents 
and purposes of this Agreement, provided such activities do not 
unduly interfere with the proper discharge of his duties as an 
employee. The Shop Steward shall be entitled to top seniority in 
the plant. 

j ARTICLE XIX 

I; The Shop Steward shall have the right to use a telephone for 

; the purpose of communicating with the Union. 

: article XX 

; The Employer agrees to supply soap and towels for its 

! employees without cost to the employees. The Employer will main- 
jtain sanitary conditions throuthout the premises. 

‘ article XXI 

I Cal The Employer hereby agrees during the term of this con- 

] tract, to contribute monthly on or before the 5th day of each and 
i every month, commencing with April 30, 1973 to the United Optical 
Workers' Insurance Fund, a sum equal to five percent ( 5 %) of the 
previous month's base payroll to be used by said Insurance Fund 
, for the sole benefit of the employees of the Employer to pro- 
vide Death Benefits, Accidental Death and Dismemberment Benefits, 
Weekly .Accident and Sickness Benefits, Medical Expense Benefits, 
(Family Medical Expenses In hospital. Family Laboratory Examinations 
>and X-Ray Benefits, Family Surgical Expense Benefits, Family 
Anaesthesia Allowance Benefits, Major Medical Benefits and Family 
(Hospitalization Benefits in accordance with the schedule of such* 
i i respective forms of benefits attached hereto. It is further under- 
‘ ii stood and agreed that the Employer shall be under no obligation to 
• ;see to the application of monies paid to the Fund pursuant to this 
'(paragraph for the purpose and uses above mentioned, but the Fund, 

!• nevertheless , agrees to render reports at regular Intervals to the 
[Employer respecting application of the monies received and benefits 
[paid. 

i: ■ , . 

j; (b) The Employer agrees to make available to the United 

[Optical Workers' Insurance Fund any and all- records of employees 
jj'nired, classifications of employees, names. Social Security numbers 
jjand account of wages paid, that the Fund may require in connection 
with the sound and efficient operation of the Fund, and the agree- 
1 rr.ent contained in this paragraph shall be considered as of the 
‘essence of this contract. 

: ARTICLE XXII e 

;* Employees shall be entitled to five (5) working days sick 
i (leave with pay during each year of this Agreement. Any abuse, or 
[the filing of a false claim by an employee for sick leave with pay 
[shall subject that employee to disciplinary action under Article IX 
[of this Agreement. An employee eligible to receive sick leave pay 
[shall, at the end of each contract year, be then paid for any days 
;of unused sick leave in that year not exceeding said five (5) days 
'sick leave. After a new employee becomes eligible for sick leave, 
(he shall be entitled to pro-rated sick leave from the date of his 
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; eligibility to the end of that contract year in wiulu ue ucoa...^ 

; eligible. 

i Upon signing of this Agreement, new employees hired shall not 
| become eligible for sick-leave until they have been employed for 
|; three (3) months. This shall not affect employees who are 
|; employed at the time of the signing of the Agreement. 
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|! Any employee claiming pay for sick-leave shall supply proof 
jj of illness, if requested to do so by the Employer. 

I: 

i (a) An employee who requests, and is granted a leave of 
| absence for bona fide illness, which absence shall not exceed a I 
r period of ninety (90) days, will be entitled to their positions, 

• provided that said employee is physically able to return and 
perform his regular duties, and provided that such employee in- 
|. forms the Company in writing at least ten (10) days in advance 
!■ of the day he will return to work, 
i; 

i' (b) An employee who is scheduled to work may be excused 
! from work because of a death in his immediate family. If excused. 
, he shall be paid an allowance for the hours he is scheduled to 
. work Monday through Saturday, not to exceed eight times his base 
rate of pay for each day excused up to but riot to exceed three 
i days. 


; The employee will be excused when he notifies the Employer 
j that death has occurred in his immediate family and that he 
! wishes to be excused. 

| 

j Time off with pay as provided in this section is intended to 

. oe used for the purpose of handling necessary arrangements and 
j; attending the funeral of the deceased member of the family. 'If 
i the employee does not attend the funeral of the deceased, pay 
J; allowance as provided herein, will not be allowed. 

.. Immediate family for the purpose of this section is defined 
! as mother, father, spouse, son,* daughter, brother, sister, mother- 
u In-law or father-in-law. 

I! 

j- ARTICLE XXIII 

The following minimums shall become effective as Indicated In 
|i Schedule "A" except those minimums for optometrists, errand boys, 
j. receptionists, office staff, clerical employees, mail clerks, 
i' machinists, machine maintenance and rebuilding, as mentioned 
!' hereinafter, shall become effective as of April 30, 1973. 

; ' (a) The minimum wage for Optometrists shall be $375 per week. 

!i (b) Minimum wage for Benchmen, Quality Control, Surface 
i; grinders , and RX personnel who also do bench work or who have 
■ dispenser’s license and work as a dispenser, shall be $250 per 
i week. However, RX clerks who do not work as a Benchman but may be 
' required by the employer to dispense under a permit, his minimum 
f wage shall be $175 per week effective April 30,, 1973, and he 
shall receive no further increases after he reaches $175. 

Starting rate for beginners shall be $110 per week with a $6.00 
per week increase every three (3) months until they have 
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received the minimum wage as hereinabove required. 

$250 per week!^ WaSS t0 * Dlspensers (Delivery & Sales) shall be 

Apprentice Dispensers who are unlicensed and who work 
i ( unuer permits shall receive a starting rate of $110 per week SucR 
j. apprentice dispensers shall receive an increase of $6.00 per'week ** 
i c.t^the end oi every three (3) month period of employment until he 
has reached the minimum wage as hereinabove required! If such 
apprentice dispenser has not received his license after three M) 

® f employment by the Employer, he may bHL charged by the } 
-mplo^er. H °wever , should an Apprentice Dispenser receive his 

broSht So £ ?o%?7, reaCheS t 175 Per Week > he sha11 immsdiatelybe 

noJie o n er We6 ^ and he sha11 / receive periodical 
l.xreaoes or $o.00 per week every three ) mnnt-h^ 

reached the minimum provided hereinabove for experienced dispenser? 

|' D er week nf e for b f Sinners with license shall be $175 

j } per .veen. with a $6.00 per week Increase every three (3) month- 
until they have reached the minimum wage of $2 5 0 per weeE? 

land «4il c?erk^ Capt ^ 0nists > 0fflce Staff a nd Clerical Emoloyees 
•on AorU ^ " wage shall be no less than $90 per Jeek | 

. m 1973 - Receptionists, Office Staff, Clerical P er^nnn^i 

l K^ k M lr,d after iP' 11 1973 shall .after working™*^ 

; r 1 ?oU 2 months > receive $95 per week, after working twenty- 

. : <30> MnJhr?eSivriurpli°SeKf " eek ““ “° rklns thlrty 

> 

j u .. Sta 5 =d u S rate for apprentice Stock Clerks shall be $100 oer 
wee,-, and they shall receive $U.OO every three (3) months until 

ibe enti-led fc ?o minitnum wa f e of $li;0 P e r week and they shall not 
! :P !„ e , ntl ; le , d to any Seneral wage Increases. Presently emoloyed 

l : cr°a2e C of r $t nn™ 1 ” 5 le f S than $13 ° per week sha11 receive an in- 
nfn?5,.^*°° per ” eek eve ry three (3) months until they reach 
1 5.**® “ wage n and they shall not be entitled to any general 

.*a b e increase. Presently employed stock clerks earning$130 per I 

: Jn SxSIbu r ”»” 1 ° nly recelve the seaeral wase *>«•«• iniitLJ 

.Rabat w ??L r ° r "“hlnistB and Machine Maintenance and 

'fnH U ir dlnfa be Per week on April 30, 1973, and at the 

end of one (1) year of service $165 per week, and after two ( 2 ) 

m - rhi n ° f M S f r r iCe $175 per week - Presently employed Machinists and 
Mac.nlne Maintenance and Rebuilding shall receive only general 
increases. Starting rate for Apprentice. Machinists and 

sS 00 ana Rebuildin g will be $100 per week with a 

p f r week increase every three (3) months until they reach 
jitne minimum wage as herein provided. * 

!' 

Minimum wage for Errand Boys shall be $85 per week. 

>mh 1»T working at IbO Jay Street, Brooklyn, New York, will 
continue to ao Porter's work as in the past. 

(c) The, Employer agrees that should any matters arise where 
uhere are no rates or minim urns established herein, the Union and 
't7r^h°f r shal i negotiate for new rates and minimums. Failing 
i.to re^ch an agreement, the matter shall then be referred to arbi- 
tration as herein provided. 

!' Minimum wages for all of the categories in the bareaininJ 

j unlt for the period April 30 , 1973 until April 30, 1976 shall be ^ 

| those indicated in Exhibit "a", except, hoSever, that apprentices 

I'ra-^a^ninviH 11 ^ J erm of fchis Agreement shall receive the starting 
r a “ e a ° Pnovided hereinabove in the minimums that become effective 1 

htS.-,? C ?^ an0e “ Uh ^ hltlt " A ” an<i -hau receive those perlolJ 

!■ the tem r of S this I *Agreement!' ln t '’ elr re5p2C “ Ve d “ rl "S 
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i; Such apprentices shall not be entitled to any other in- 

!j creases mentioned herein during the term of this Agreement. 

I; (i) All employees presently employed shall receive general 

J* wage increases as indicated in the Schedule in Exhibit M A“ during 
>[ the term of this Agreement, 

i; ARTICLE XXIV 

! s Paid vacations shall be given to employees in accordance with 

j the following schedule and shall be computed as of May 1st in any 
1. given year: 

i v 

j! 6-12 months - 1 week 

! 12 months to 3 years - 2 weeks 

1 3 years or over - 3 weeks 

j ( 10 years or over - 4 weeks 

I* * Employees shall take their respective vacations at euch 

; time or times as may be fixed by the Employer, The summer months 
!’ for all employees hereunder shall extend from May 1st through 
* September 30th of any given year. 

j An employee shall receive an extra day's vacation or shall 

j be paid an extra day's pay for a paid holiday which falls within 
j his vacation period. 


' Paid vacations shall be given to those employees who are 

; working on May 1st of any year and shall be computed on the basis 
of continued employment prior to that date, as per following 
, schedule, except laid-off employees or discharged employees shall 
receive accrued vacation pay up till the time of discharge or lay- 
off, Employees who for any reason are absent from work for more 
, than thirty (30) days during the vacation year and who are working 
•' on May 1st of the vacation year shall receive only pro-rated 
• vacation pay. 

|, 

jj The employer agrees to post on the bulletin board summer 

|« vacation schedules on May 1st of each year, and winter vacation 
f! schedules on October 15th of each year, and such vacations shall b$ 
| granted on a seniority basis in each department wherever manage- j 
i : ment finds it can be done consistent with and does not interfere ! 

with the operation of the business. . j 


(a) Any persons entitled to three (3) weeks vacation shall 
Receive two (2) weeks during the summer months and one (1) week 
during the winter months. 

Any person entitled to four (4) weeks' vacation shall r£- 
.ceive two (2) weeks during the summer months and two (2) weeks 
during the winter months except, however, the employer may require 
such employee to accept one (1) week vacation pay instead of the 
fourth week's vacation. 

* (b) Persons entitled to two (2) weeks vacation shall receive 
one (1) week during the summer months and one (1) week during the 
winter months, except that any personnel that wishes to have two (2 
consecutive weeks during the winter months must inform management 
not later than May 15th of each vacation period in any one year. 

(c) All personnel eligible for only one (1) weeks vacation 
will be granted one (1) week vacation during the winter months. 

* (d) It is agreed that after the completed vacation schedule 
is posted, employees scheduled vacation-period will not be changed. 


ARTICLE XXV ] 

(al This Agreement shall constitute the entire agreement be- 
tween the Employer and the Union and all other agreements made prior 
to the execution of this Agreement whether oral or written are 
hereby declared v.ull and void. 


(b) There shall be no discrimination against any employee 
because of his acting as an officer of the Union, Steward, Committee- 


man. 
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(c) Special employees are not Included within the bargain- 
ing unit. Special employees are those part-time employees who 
do not work more than one day per week. Special employees shall j 
also include Receptionists, Office Staff, Clerical Workers and j 
Hail Clerks working twenty (20) hours per week or less, excepts > 
those employed on or^before April J22th 3 _1973 who shall remain 
Special employees if they work twenty-four (24) hours’ “per" weeTc~ 
or less. . * ! 
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| Receptionists, Office Staff, Clerical Workers and Mall 

j Clerks who will be hired for more than twenty (20) hours per week 
J; only, and only for the months of June, July, August and -September ,| 
i shall be required to Join the Union, to pay dues, but no initiatio 
. fee. They must also obtain a Registration Slip and register with 
1 the Union as provided for in Article III, Subdivision (c). 


n 


! (d) Employees who are serving customers at closing time shall 

I- continue such service, if so required, for 15 minutes after 
r closing time without additional compensation. If such services 
1 are rendered in excess of 15 minutes after closing, the employees 
i. are to receive credit for the entire time so spent and shall re- 
; ceive compensatory time off. 


!, (e) Employer at its discretion shall determine the time of 

| lunch hours for employees providing same conforms to law. 


: (f) The Employer shall have full and complete right to set up 

policy for the employees in the unit, to assign duties, to issue 
| instructions so long as such policies, duties and Instructions 
, conform with the laws governing the practice of optometry and 
j optical dispensing. 


i (g) The Union shall in no way interfere with the service 
• relationship of the optometrists and dispensers with the customers 
j of the employer or with the nature of performance of any service 
!; such as optometrist or opticians perform for such customers. 


■’ (h) Supervisory and executive employees may be assigned to 

duties normally performed by those within the bargaining unit. 

I; (i) The Employer shall have the full and complete right to 
| ! direct the working force; to control plant operations; to 
'' schedule and assign work; to require employees to observe rules, 
!' and to determine the means, methods and processes of production 
!; and such other rights as are usually Management's function. The 
ji exercise of these rights shall not derogate any of the provisions 
i; of this Agreement. 

i' 

i' ARTICLE XXVI 

’ Cal Part-time employees are defined as those not working 
' over the following respective number of .hours in any work week; 

I 

I Optometrists and Dispensers - 32 hours 

Shopmen - 30 hours 

i 

i (b) Employer has sole discretion in determining number of 
hours in any work week which a part-time employee shall work not 
! to exceed the number of hours as specified in Paragraph (a) of 
i this Article. 

t 

II (c) Anything to the contrary notwithstanding part-time 

; employees during the months of June to September inclusive in any 
j year, or in the event of emergencies. In any sixty (60) working 
1 days may exceed their respective weekly maximum hours, not to 
j; exceed the full time weekly hours, without becoming full time 
j* employees. 
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i (d) Part-time employees as among themselves only shall be en- 
; titled to seniority. j 

i I 

| (e) Employer has discretion in designating full time employees j 

! from the ranks of part-time employees. The Employer agrees to 
consider seniority for this purpose. 

f (f) At Employer's discretion, part-time employees may be paid 
I uu to 20% above the wage scale. 

I 

! (g) All part-time * employees shall receive the same benefits em- 

| oodied in this Agreement, in the same manner as full time em- 
! ployees. However, it is agreed that all benefits shall be paid 
j on tne basis of their average weekly earnings. 

ARTICLE XXVI I 

No employee shall be transferred from one Branch to another 
without the consent of tne employee or employees involved. Such 
employees shall still retain their seniority from the Branch from 
| waich such Employees have been transferred provided, however, 
i* that such transfer or transfers were made for the convenience of 
. Management. 

i • , . 

| In the event the Employer chooses to close a Branch m wmen < 

!. such, persons were transferred to, such persons shall return to I 

t whatever branch in vhicu they have established their original < 

| seniority rights from tne last date of hire with the Company. ; 

! i 

I AKTICLS X XVIII | 

Ic is agreed by and between the Parties that whereas the Em- | 
wioyer send worx out to be done in different establishments under j 

• different managements, therefore, upon signing of this Agreement j 

all said work shall be sent to Union establishments. ! 

, i 

; ART ICLE XXIX | 

The "Employer agrees to continue the Pension Plan for all employ- 
: ees .in* the Bargaining Unit who are on the payroll on April 30, 1973, 
j except those receptionists, errand boys, mail clerks and stock 
* cierks in tne Bargaining Unit who have been employed for less 

• than one (1) ycar--and they will be covered after one (1) year of 
‘ employment. Tne Employer shall make no contributions on behalf 

' of part- time employees who are employed elsewhere in the optical 
field. 

j* 

, (a) All new employees hired after April 29, 1973 in the cate- 

j gorics only of receptionists, errand boys, mail clerks and stock 

• ! clerks snail not be covered by the Pension Plan until they have 

j been employed for a period of one (1) year. All other employees 
‘.hired after April 29 , 1973 shall be covered. 

i 

(b) The Employer agrees that he will contribute as of 

; April 30, 1973, the sum of eighty (ROC) cents per day but not to 
! exceed $4.00 per week for employees covered by the Pension Plan to 
: United Optical Workers Pension Fund. The said Fund shall be com- 
! posed of an equal number of Employer and Union Trustees. 

I 

(c) Effective November 1, 1974, the Employer agrees that he 
. will contribute the sum of ninety-six (96$) per day not to 

• exceed $4.80 per week for employees covered by the Pension Plan 

i of tne United Optical Workers Pension Fund. The said Fund shall 
j be* composed of an equal number of Employer and Union Trustees. j 

• In the event of any default in payment by the Employer, the 
j cost of expenses or arbitration fees and attorneys* fees shall 

j be bornq by the Employer. 

\ In the event of any default in payment by the Employer, 

I and Fund must sue to enforce payment, the cost and expenses, in- 
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eluding attorneys* fees shall be borne by the Employer. 

ARTICLE XXX 

(a) If prior to sixty (60) days before the expiration of thi 
i Agreement neither of the Parties hereto submits new demands in 
| writing of notice of their intention not to renew this Agreement 
j same shall continue in full force and effect for each successive 
I year. 

| (b) The Union agrees that it will not assign this Agreement 

i ar ‘Y other Local Union or any other International Union, during 
’ the life of this Agreement. . J 

; (?) This Agreement shall be for a period of three (3) years 

; G ^ Gct ^ ve April 30, 1973 , and shall continue in full force and 
; effect until April 30, L97^ and it shall be binding on the Parties 
; nereto. This Agreement sets forth all the terms and conditions 
j covering the relationship between the Parties. All other demands 
made and discussed by the Union during negotiations leading up to 
(• this Agreement are withdrawn. 
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EXHIBIT "A" 

Effective April 30, 1973 

WAGE I NCR EASES 

The general wage increases to employees presently employed 
shall be: 

FOR OPTOMETRISTS 

$25 per week, Ap ri 1 30, 1973 

$25 per week, May 6, 197^ 

$25 per week, May 5, 1975 

i * 


FOR BENCH, SURFACE, RX PERSONNEL WHO ALSO DO BENCH WORK 
OR WHO HAVE A DISPENSER'S LICENSE AND WORKS AS A DISPENSER, 
QUALITY CONTROL AND DISPENSERS (SALES AND DELIVERIES) 

$15 DeV week, April '30, 1973 
$15 per week, May 6, 1974 
’ $10 per week, Nov. 4, 1974 

$10 per week, May 5, 1975 

FOR MACHINISTS, MACHINE MAINTENANCE AND REBUILDING 
•S.1 5 per week, April 30 , 1973 
$10 oer week, May 6, 1974 
$15 per week, May 5, 1975 

FOR RECEPTIONISTS, OFFICE STAFF, CLERICAL PERSONNEL 
AND MAIL CLERKS, FOR EMPLOYEES WITH FIVE (5) OR MORE 

YEARS OF SERVICE ___ 

$10 per week, April 30, 1973 
$ 5 per week. May 6 , 197*1 
$ 7 per week, May 5, 1975 

FOR EMPLOYEES WITH MORE THAN TWO (2) YEARS SERVICE 

BUT LESS THAN FIVE (5) YEARS OF SERVICE 

iTd per week, April 30, 197 3 
$5 per week. May 6, 197 4 
$7 oer week. May 5, 1975 

. FOR EMPLOYEES WITH LESS THAN TWO (2) YEARS OF SERVICE 
$o _ Der" week, Apri 1 ' 30 , 1973 
$5 per week, May 6, 1974 
$7 per week, May 5, 1975 

Presently employed receptionists who are earning 
less than $90 Der week after receiving their initial 
wage increases on April 30, 1973 shall be brought up to 
$90 per week. 

FOR STOCK CLERKS EARNING $130 PER WEEK OR MORE AS 

OF APRIL 30 1973 

$10 per wefk, April 30, 1973 
$10 per week , Hkf 6, 1974 
$ 5 per week, Nov. 4, 1974 
$ 5 per week. May 5> 1975 


FOR ERRAND BOYS: 


$6 per week , April 30, 1973 
$6 per week, May 6, 1974 
$4 per week, May 5, 1975 
$3 oer week, Nov 3, 1975 


FOR APPR ENTICES : ‘ 1 

AFnrVrVtices .shall be entitled only to an initial wage in- ! 
crease of $0.00 per week on April 30, 1973 and will receive j 
the next periodical aporentice increase three (3) months there- 
after, except those apprentice stock clerks , aporentice 
machinists, machine maintenance and rebuilding, who shall 
be entitled -only to an (continued on next nacre) 
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of four dollars (54. 00) per week on April 30 

; 2SU*?E;s.& t r K peci0di0i ‘ 1 -H&iK 1 ' 

MI NIMUM WAfiKR 

f r °B 0 W 3 n " m ir lraum v;a Ses for the following categories shall go 
r n °° Llle C“ on the month, day and year mentioned hereinafter; 

lo PTQMKTRISTS 

jApr . 3 0 r 1 97 3 j $375 per week 

.W^ti‘ S un?- np A n!L & , D nro VERIES) AfID SHOPMEN AND RX (WHO ALSO DO 

MD “° RKS AS * “»««».) 

/l pr • 30, 1973, $215 per week “ ” ~~ — 

May 6 , 197^, $230 per week 
•N’ov * 4 , 197^ ? $2^*0 per week 
play 5, 1375/ $250 per week 

V 

^CpPriONISTS, OFFICE STAFF, CLERICAL PERSO NNEL AND MAIL CLERKS 
starving Minimum- Apr. J 11 , 1973 ; $90 per week ‘ 

f e f£f tio f ista i ?£M ce staff » clerical personnel and mall clerks 
/,pr * , 1973 » shan after working twelve ( 12 ) months 
.re^e^ve ->95 per week, after working twenty-four ( 2 ^) months 

jreceive luS pe£ wlpk! ^ arter “° rklng thlrty (30) months 

k?oc.-: CLERKS 


jApr . 3 0 , 1973 , $1^0 per week 


t a r 5 i n 


! arvd the 
they re 
■entitle 
•Present 
jshall r 
roach t 
? ncnerai 
;$130 pe 

•ERRA Ni 


s rate for apprentice stock clerks shall be $100 per week 
5 f°f lve a Increase every three ( 3 ) months until 

&.ch tne minimum wage of $ 1 H 0 per week and they shall not be 
c: to any general wage increases. 

ly employed stock clerks earning less than $130 per week 
ecexve a M Increase every three ( 3 ) months until they 
ne minimum wage and they shall not be entitled to any 
wage increases. Presently employed stock clerks earning 
r week or more shall only receive the general wage increasesj. 

BOVS 


Minimum 


wa^;es for Errand Boys shall be $85 per week on Apr. 30,1973 

? iAC[!IMISTS , MACHINE MAINTENANCE AND REBUIL DING 
Minimum wage shall be $155 per week on April 30,1973 
.At trie end of one ( 1 ) year of service, $165 per week 
At tne end of two *( 2 ) years of service, $175 per week, 
irresently employed to receive only general wage increases. 

, 'P:\-.nNT:CE . MACHINISTS , MACHINE MAINTENANCE AND REB UILDING 
otart.ng rate shall be $100 per week and they shall receive a $4 
pricroace every tnree (3) months until they have reached the 

^ 7 - 2 - P er week and they shall not be entitled to 
any general wage increases. 

f ' ll,v unrJ er , stood and agreed that employees in the employ of 
jl’Lf ?,° yer as of Ap f -30,1973, after having received initial wage 
Lncrea. ana arc not earning the minimum wage as specified in 

/f/v w : Ini?nrtt l nni h ? y apnear lr * Exhlbit " A ” shall continue to 
7 -c». . / . or., iodlcal Increases as specified in their respective 

jfMwOgories every three (3) months until they have reached the 

e r f o d l c 7 i” n ^ ^ effect th e date they have received their last 

tirr ife?i'i»S° r ih S +h and thereafter sha11 continue to receive 

ippoar irth^E^lMt "^sche^e? 5 ° ther emplo ^ ees > as they 
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j; New employees hired after the signing of this Agreement shall be 
ji paid no less than the starting minimum wage, as indicated in the j 
•; schedule of Minimum Wages. Such persons shall continue to re~ | 

| coive thereafter periodical increases as specified in their re- j 

• • '* p e c t i v o categories every three (3) months Until they have reached 
! trio minimum wage schedule, in effect on the date they received 
i their 3 as l; periodical increase; and thereafter shall continue to 
; ri -ceive wage increases in the same manner as all other employees, 

; they appear in the Exhibit "A" schedule. 

i' 

I 

u 
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J UNITED OPTICAL WORKERS’ UNION 
LOCAL *408, IUE , AFL-CIO 



J 


STERLING OPTICAL COMPANY INC. 



1 

t 


j 


i 


15 


exhibit b annexed to complaint 

DEMANDS TO ARBITRATE 



r, * Y wr IN STOCK. 

*•' f ‘ t v »l A H H L Ft 

Ktr hand l. down 
U.t)NA«a LCIDOWIT2 

Gro>. tr s.ocrman 

*Oilf«r M.’ISMN 
d <3NHO G. KLEIN 
CL^Cfl H, BEBERfALL 


Si PSER.WEINSTOCK, HARPER 
attorneys at law 

3QO MADISON AVENUE 
NEW YORK, N. Y, IOC17. 

( 212 ) Q 67 * 2100 

O 
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S DORN 


ALAN R. HOWE 
A OH ITT CO TO 

PRACTICE IN PENNSYLVANIA 
IO|0 RANKERS SECURITIES 0UILOINC 
PHI LA OEL PHI A, Pa, | 010 7 
(213) 73 2 *0703 


September 20, 1973 


Sterling Optical Co., Inc. 
3000 Marcus Avenue 
Lake Success, New York 

Attention: Mr. Samuel Gelb 

Gentlemen: 


Local 408 IUE^API rrn^a United Optical Workers Union, 

issues sat "2? ' arbltrat ion is demanded of the 

sues set forth on the annexed schedule. 

ss “ “s a ;i“r "» s 

the above so^f^v 3 ® US iraBedi ately of your answer to 
that this case may be processed forthwith. 

Very truly yours, 

SIPSER, WEINSTOCK, HARPER & DORN 

- 

By: Robert M. Ziskin 



BMZ : Imc 
BY HAND 


September 24, 1973 


Sterling Optical Co., Inc. 

3000 Marcus Avenue 

Lake Success, Maw York 11040 

Attention: Mr. Samuel Gelb 

Cis^n tlomen : 


Jr \ ^shalf of the United Optical Workers Union, 
^.cca- <*GU, IUS , AS’L-CIO , arbitration is demanded of the 
issues set rorth on tne annexed schedule. 


. , .. : /l r request that you agree to submit these issues 

t° arbitration % forthwith. It is further requested, that 
pencxng the hearing and deterrunation by the arbitrator, 
hie Company snail refrain from subcontracting out bargain- 
ing unit work; terminating its laboratory at 160 Jav Street 
u^ooxiyn. New York, and from laying off or terminating anv 
employees, anu from all other actions which may render anv 
award or the arbitrator meaningless . Y 

, Please aciviss us immediately of your answer to 

tne aaove so that this case may be processed forthwith. 

Very truly yours, 

5IPSER, WEINSTOCX, HARPER & DORN 


&U 2 /fcr 


Robert M. Ziskin 


REGISTERED MAIL-RRR 


TO: 


STERLING OPTICAL COMPANY, INC. 
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United Optical Workers Union, Local 408, IUE, AFL-CIO 
(hereinafter referred to as the "Union") demands arbitration of 
the following items of difference between th,e parties: 


1* May the Employer, during the life of its agreement 
with the Union, by virtue of its subcontracting out of laboratory 
work performed by bargaining unit employees at 160 Jay Street, 
Brooklyn, New York, improperly destroy, sever and nullify a part 
or portion of the collective bargaining unit, in violation of 
Articles I and II of the parties' contract, among others set > 

forth below, and if so, to what damages and/or injunctive relief ' 
is the Union entitled, to remedy said violation? 


2. May the Employer, during the life of its 
agreement with the Union, without discussion and/or consent of 
the Union, subcontract out laboratory work performed by bargain- 
ing unit employees employed at the Brooklyn Plant, in view of 
the provisions of its contract contained in Articles I, II, and 
IV of the parties/ contract? 


3. May the Employer, during the life of its 
agreement with the Union, subcontract out laboratory work performed 
by bargaining unit employees at the Brooklyn Plant causing the 
layoff of said employees, solely for the purpose of producing 
its products at a lesser rate of pay and a cheaper cost, in 
violation of Article XXIII and Schedule A at pages 13, 14, and 15 
of the parties' contract? 


4. Is the Employer, since on or about September 14, 
1973 and continuing thereafter, improperly laying off its 
laboratory employees at its Brooklyn Plant in violation of 
Articles I, II, iv, and XVI of the parties' contract? 


5. May the Employer, during the life of its agree- 
ment with the Union, subcontract out laboratory work performed 
by bargaining unit employees at its Brooklyn Plant thereby 
depriving the Union of its jurisdiction over the work presently 
performed in and out of the Employer's Brooklyn Plant, in 
violation of the specific provisions set forth in Article I 
of the parties' contract? 


6. , Is the Employer, since on or about’ September 14, 
1973 and continuing thereafter, improperly discharging or 
otherwise terminating the laboratory employees at its Brooklyn 
Plant in violation of Articles I, II, IV and IX of the parties' 
contract? 


7. Is the Employer, since on or about September 14, 
1973 and continuing thereafter, improperly depriving its 


27a 

laboratory employees at its Brooklyn Plant of their ea.rned 
seniority rights in violation of Article IV of the parties' 
contract? 


8. Is the Employer's layoff of its laboratory 
employees resulting from its subcontracting out of laboratory 
work performed at its Brooklyn Plant, a violation of the 
vacation provisions set forth in Article XXIV of the parties' 
contract? 


9. Is the Employer's layoff of its laboratory 
employees resulting from its subcontracting out of laboratory 
work performed at its Brooklyn Plant, a violation of the 
holiday provisions set forth in Article VII of the parties' 
contract? 


10. Is the Employer's layoff of its laboratory 
employees resulting from its subcontracting out of laboratory 
work performed at its Brooklyn Plant, a violation of the 
transfer provisions of Article XXVII of the parties 'contract? 


11. Is the Employer's layoff of laboratory 
employees resulting from its subcontracting out of laboratory 
work performed at its Brooklyn Plant, otherwise depriving 
said employees of their Insurance Fund Benefits set forth in 
Article XXI of the parties' contract? 


! 

i 


I 


12. Is the Employer obligated, notwithstanding its 
intention of' subcontracting out laboratory work performed by 
its Brooklyn Plant employees, to continue payments to the 
United Optical Workers Insurance Fund for a minimum of the 
contract period, and in any event, what is the Employer's 
obligation to continue such payments on behalf of employees 
not working because of non-compensable illness pr injuries, 
or as a result of compensable injuries up to the issuance of a 
fund award of the Workmen's Compensation Board? 


13. Is the Employer obligated, notwithstanding its 
intention of subcontracting out laboratory work performed by 
its Brooklyn Plant employees, to contribute to the United 
Optical Workers Pension Fund, a sum equal to the amount actuarialli 
computed and determined to guarantee to each of the aforesaid 
employees to be laid off a fully funded pension benefit? 


I 


14. Is the Employer, by virtue of its plan to sub- 
contract out laboratory work performed by its Brooklyn Plant 
employees, improperly terminating its contract with the Union prior 
to its expiration date, in violation of .Article XXX of the 
parties' contract? 


15. Is the Employer violating Article XXVIII of 
the parties' contract, by subcontracting out laboratory work 
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performed by .bargaining unit employees at the Brooklyn Plant 
to non-union establishments? 


If the Employer has violated its obligations or any 
of them, as aforesaid, is the Union and the employees entitled to 
damages and/cr injunctive relief, restraining the Employer 
from subcontracting out laboratory work performed by its 
Brooklyn Plant bargaining-. unit employees; from transferring or 
contracting out its laboratory operation at its Brooklyn Plant; 
from closing, suspending or discontinuing its laboratory operation 
at its Brooklyn Plant; from depriving the Union of its juris- 
diction over laboratory work performed in and out of the 
Employer's Brooklyn Plant; from interfering with and otherwise 
abrogating seniority rights of bargaining unit laboratory 
employees at its Brooklyn Plant; from laying off its laboratory 
employees at its Brooklyn Plant and from otherwise terminating 
their employment; from interfering with and/or abrogating its 
agreed vacation and holiday pay with regard to its Brooklyn 
Plant laboratory employees; from refusing to make appropriate 
contributions to the Union's Insurance Fund; from refusing to 
make appropriate contributions to the Union's Pension Fund; 
from terminating its contract with the Union prior to its stated 
expiration date; and for such other restraining or affirmative 
relief as to the Arbitrator under all of the facts and contract 
may Seem just and proper. 


Dated: September 21, 1973 


% 


SIPSER, WEINSTOCK, HARPER & DORN 
On Behalf of United Optical 
Workers Union, Local 408 , ILE,AFL-CIC 


By : \ 


\\ 


v.-- 


~;v'. 


Robert M. Ziskin 


' \ 



TEMPORARY RESTRAINING ORDER AND 
ORDER SETTING DATE FOR HEARING ON 
MOTION FOR PRELIMINARY INJUNCTION 
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UNITED STATES DISTRICT COURT 
: EASTERN DISTRICT OF NEW YORK 

J ’ 

1 

. — . — X 

! - UNITED OPTICAL WORKERS UNION, 

LOCAL 408, affiliated with the INTER- : 

NATIONAL UNION OF ELECTRICAL, RADIO 
- & MACHINE WORKERS, AFL-CIO, : 

. Plaintiff, : 

-against- : 

STERLING OPTICAL COMPANY, INC., : 

, Defendant. : 

• — . — - — — - — — ■ — x 

Plaintiff having filed its complaint with this Court j 
!• under 29 USC §185 on September2t-S* , 1973, for a declaration j 

t* i 

;i that the defendant has violated the contract between the parties 1 
by refusing to proceed with the arbitration of disputes between 1 

» i 

< I 

them and for ‘an order directing and compelling the defendant j 

' ♦ » 

j' to arbitrate the issues that have arisen between the parties as a | 

J 

;! result of the plan of the defendant to subcontract out its I 

laboratory operation at its plant at Brooklyn, New York, on or • 
about September 28, 1973, with loss of employment, salary, pensions. 

i 

and other benefits to more than 36 employees and for an injunction 
against the defendant's subcontracting out its laboratory oper- j 

. * i 

ation at its plant at Brooklyn, New York, or partially closing ! 
its facilities in Brooklyn, New York, or terminating its j 

I 

laboratory operations thereat prior to the completion of the 

0 * 

. arbitration of the issues that have arisen between the parties, ■ 

\ 

and the arbitrator's award determining such issues, 

And it appearing from the annexed affidavit of ■ j 

Sebastian J. Rebaldo, in support of the motion for Preliminary 



i 

I 


TEMPORARY RESTRAINING • 
ORDER AND ORDER SETTING 
DATE FOR HEARING ON 1 
MOTION FOR PRELIMINARY j 
INJUNCTION PURSUANT TO ! 
RULE 65, FEDERAL RULES J 
OF CIVIL PROCEDURE j 

■ 1 111,11 1 ■ - ■■ ■ 1 " i 

i 


f 


i! • ’ 4 -amun&d arbitration of various issu 

on September 21 and 24, 1973/ and that the defendant has not 

i 

acted so as to enable the arbitration to commence and be complete' 
prior to September 28, 1973, when the defendant proposes to 
j terminate and close down its laboratory operations at its 
1 Brooklyn plant, 

• And the plaintiff having filed, ex parte, a motion 
for a Preliminary Injunction pursuant to Rule 65, Federal Rules 
. of Civil Procedure, and the defendant having been afforded an 
opportunity to be present and be heard 


And it appearing that the defendant is engaged in 
closing down its laboratory operations at its Brooklyn plant and 

1 1 

• j terminating the .employment of its laboratory employees, which if 

I carried out prior to the rendering of the award of an arbitrator 

' \ ' 

could not be adequately corrected by such award, it is 

i 

, / ORDERED, that a hearing before this Court will be 

• held at. Room , United States Court House, 225 Cadman Plaza 

/ / .... 

East, Brooklyn, New York, on yJt vv , 1973, at 

. o'clock on plaintiff's motion for a Preliminary Injunction pur- . 
suant to Rule 65, Federal Rules of Civil Procedure; and it is 
further 



RE a, — tha t— ser-uiee_-o f— a-copy— o f— t h i s~Oj;de-r^th e 


annexed affidavit and Motion for Preliminary Injunction, and the 
Complaint be made uponjthe-"defendant at its offices at 160 Jay 
Street P Brooklyn, -'New York, or at its place of business at 3000 
Marcus Jvyenue , Lake Success, New York, on or before 
— 7 3 T^aner'i t"~is'Tf tir ther 


o ’ clock 


1 . 


1 /I 

& 


vi \ 
i ' r \ 
.,e:, ; 

r / 


S' ORDERED, that pending the hearing on plaintiffs 

<j motion for a preliminary injunction, the defendant is restrained 

• from subcontracting out its laboratory operations at its plant 
located at 160 Jay Street, Brooklyn, New York, or terminating its 

’ laboratory operations at its Brooklyn, New York plant, or ceasing 

• its normal business operations thereat; and it is further 


ORDERED, that plaintiff file a bond in the sum of 


, on or before 


o'clock, September 


1973 as security for the payment of such costs ana damages as 
may be incurred or suffered by the defendant in, the event it 
shall be found to have been wrongfully enjoined or restrained. 


Dated; 


Brooklyn, New York 
September &>' tT 1973. 

' J '.Sc P,M). 


(LuL 


U.S.D. J. 


MOTION F0R PRELIMINARY injunction 
UR feUANT TO RULE 65, FEDERAL RULES 
01- CIVIL PROCEDURE 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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UNITED OPTICAL WORKERS UNION, 

LOCAL 408, affiliated with the INTER- 
NATIONAL UNION OF ELECTRICAL; RADIO 
& MACHINE WORKERS, AFL-CIO, 

Plaintiff, 


-against- 


STERLING OPTICAL COMPANY, INC., 


Defendant. 


MOTION FOR PRE- • 
LIMINARY INJUNCTION j 
PURSUANT TO RULE 65, j 
FEDERAL RULES OF j 
CIVIL PROCEDURE . j 


■x 


SIRS: 

PLEASE TAKE NOTICE that the undersigned, attorneys 
for the Plaintiff make this motion for a Preliminary In- 
junction: 

Directing and compelling Defendant to arbi- 
trate the issues that have arisen between the parties. 

Enjoining the Defendant from subcontracting 
out its laboratory operation at its plant located 
at 160 Jay Street, Brooklyn, New York, or terminating 
its laboratory operation at its Brooklyn, New York 
plant, or ceasing its normal business operations 
thereat prior to the completion of the arbitration 
of the issues between the parties and the arbi- 
trator's award determining such issues. 


i 


Dated: New York, New York Yours, etc. 

September 24, 1973. 

SIPSER, WEINSTOCK, HARPER & DORN 
Attorney for Plaintiff 
380 Madison Avenue 
New York, N.Y. 10017 


(212) 867-2100 


AFFIDAVIT OF SEBASTIAN J. REBALDO IN 
SUPPORT OF MOTION 


! 


!i UNITED STATES DISTRICT COURT 

j; eastern district of new york 


UNITED OPTICAL WORKERS UNION, 

: LOCAL 408, affiliated with the INTER 
1 NATIONAL UNION OF ELECTRICAL, RADIO 
!• & MACHINE WORKERS, AFL-CIO, 

Plaintiff, 

-against- 

STERLING OPTICAL COMPANY, INC., 


Defendant. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


SEBASTIAN J. REBALDO, being duly sworn, deposes 

and says: 


I am Business Manager of the UNITED OPTICAL 
WORKERS UNION, LOCAL 408, affiliated with the INTERNATIONAL 
UNION OF ELECTRICAL, RADIO & MACHINE WORKERS, AFL-CIO (herein- 
after "Local 408"), the collective bargaining representative 
of among others, the bench, surface, Rx clerks, machinists, 
machine maintenance and rebuilding employees, quality control, 
stock clerks, dispensers, errand boys, optometrists, reception- 
ists, office staff, clerical personnel, and mail clerte employed 
by STERLING OPTICAL COMPANY, INC. (hereinafter "Sterling") at 
its various places of business including but not limited to 
3000 Marcus Avenue, Lake Success, New York, 160 Jay Street, 
Brooklyn, New York, 138 Fulton Street, New York, New York, 
Yonkers, New York and Hempstead, New York. 

On or about September 17, 1973 in the midst of the 
term of a collective bargaining agreement, which does not 
oxy^re until April 30,- 1976, Sterling announced that it h*a 
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affidavit in 

SUPPORT OF 
MOTION FOR 
PRELIMINARY 
INJUNCTION 


unilaterally determined to subcontract out its laboratory ^work 
(i.e. the fabrication of lenses) which work has at all times 
material herein, been performed by bargaining unit employees 
employed at 160 Jay Street, Brooklyn, New York, to independent 
establishments. Despite the fact that the determination to 
subcontract out the previously described laboratory work if 
carried out will result in the unemployment of approximately 36 
bargaining unit employees and further result in the possible 
closing of the Jay Street operation. Local 408 was neither 
notified nor otherwise consulted in advance that such a. decision 
was contemplated or otherwise being implemented by Sterling. 

Since Sterling announced its decision to subcontract 
cut the aforementioned laboratory work at its Brooklyn plant, it 
has during the period September 14 through 21, 1973, laid off 
19 of the 36 bargaining unit employees performing such work. 


I have been advised that the decision of Sterling j 

to subcontract out the aforementioned bargaining unit work in j 

the middle of the term of an existing collective bargaining agree-! 
ment is a violation of said agreement. The items sought to be . ! 
arbitrated concern whether Sterling has violated provisions of j 
the collective bargaining agreement, among others, the sub- 
contracting out of bargaining unit work, recognition, jurisdiction! 
of the union, seniority, layoff, discharge or other termination ! 

of employees, welfare, pensions, vacations and duration of the j 

agreement, sterling has denied that such violations have taken ! 
place. j 


^ I 


Accordingly, in connection with the grievance and 35 * 
arbitration machinery provided for in the collective bargaining 
agreement, on September 21, 1973, I served upon Sterling the 

M 

!! demand for arbitration which is attached to the Complaint, in 

addition - °h September 24, 1973, a copy of the aforementioned 

demand £or arbitration was served upon Sterling, by registered 
mail. 

Although Sterling has announced its intention to 
layoff all of its laboratory employees at its Brooklyn plant 
by on or about September 28, 1973, it has taken no steps to 
cooperate to bring the matter to arbitration before that date. 

it 

! j 

Whether or not the Union is correct that Sterling's 
previously described later decision to subcontract out 
l! gaining unit work is a breach of the collective bargaining 
!* a 9 reemen t, is a question for an arbitrator to decide as are 
the other iskues included in the demand for arbitration, if 
. Sterling is permitted to subcontract out the previously described 
bar 9 aini *g unit work and close down its Brooklyn laboratory on 
° r before September 28, 1973 without the previously described , 
issues having been resolved by arbitration, the employees whose 
•: employment will be terminated will suffer losses of income, loss j 
° f P ension rights and other benefits and suffer irreparable in- : 
. jury, which no arbitration award could correct. Plaintiff, there- 
fore, moves for a Temporary Restraining Order and a Preliminary ! 

Injunction pursuant to Rule 65, of the Federal Rules of Civil , 

( Procedure: • 

• i 

directing and compelling the defendant to arbi- 
trate the issues that have arisen between the parties; ! 

• ■ t 


t ; 36 > 

1! enjoining the defendant from subcontracting out 

!• laboratory work performed at its Brooklyn plant, or 

! . 

jj laying off its laboratory employees at its Brooklyn 

* 

•i plant, or ceasing its normal business opera'tion 

jj 

1, thereat prior to the completion of the arbitration 

j ! 

,1 of the issues that have arisen between the parties 

«; and the arbitrator's award determining such issues, 

* • 

| , 

( ; 

At present, the defendant is engaged in taking such 
steps as it may deem necessary to subcontract out its previously 
described laboratory work and terminating the employment of its 
i. laboratory employees. Accordingly, a Temporary Restraining 
i Order maintaining the status quo pending the hearing on this 
matter is requested. 

;< 

1 

h 

jj No prior application for this or similar relief has 

l t 

jj been made to any Court or Judge. 




i 

1 


ORDER OP MISHLER, J. 


; i 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


I UNITED OPTICAL WORKERS .UNION 
| LOCAL 408, affiliated with the 
I INTERNATIONAL UNION OF ELECTRICAL 
[ RA °IO & MACHINE WORKERS, AFL-CIO, * 


73 Civil 1444 


Plaintiff. 


-against- 


STERLING OPTICAL COMPANY, INC., 


Defendant. 


* 

j <rhe having moved for a temporary restraining 

order' and Sips.er, Weinstock, Harper & Dorn, Esqs. (Robert M. 

Ziskm, Esq., of counsel) having appeared for the plaintiff, 
j and Parker, Chapin & Flattau, Esqs. (John E. Jay, Esq.) having 
appeared for the defendant, and the court having found that 
for the purpose of this motion that Article XXVIII is violative 
§ 8(e) ox the National Labor Relations Act, 29 U.S.C. § 158(e) 
AND the court further being satisfied that damage and 
inconvenience to the defendant in issuing an order restraining 
the sub-contracting would be greater than the damage to the 
plaintiff in denying such relief, 


denied. 


NOW THEREFORE, it is 

ORDERED that the motion be and the same hereby is 


Motion for a preliminary injunction 'is set down for 


hearing fcr Friday, October 5, 1973 at 2:00 P. M, 

Brooklyn, New York 

September 28 , 19J3 at 2:30 P.M. 


T~ j -K -- c 


'W p / / 

!_l J l\- L . P .4- 


l T . S. D. J. 


Plaintiff declined the Court's offer for a hearing on the return 
day of the motion for a preliminary injunction. 

. , ' J ‘V 


ANSWER WITH COUNTERCLAIM 


i 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 0? & YORK 
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UNITED OPTICAL WORKERS UNION 
IjO^AL 403, affiliated with the 
•ill iERNATIONAL UN T ON OP PrPf'TPTr'aT 
RADIO & MCHII^SKisf®Sc^O^ 

Plaintiff, 
-against - 

STERLINC OPTICAL COMPANY, INC., 

Defendant. 


ANSWER WITH 
COUNTERCLA IM 

73 Civil 1444 (J.M.) 


Defendant, by Parker, Chapin and Flatten, lts 
attorneys, for its answer: 

1. Admits the allegations contained in the 
paragraph of the complaint marked “first" except denies 
that the defendant operates an optical laboratory located 
at 138 Fulton street. Mew York, New York. 

2. Denies the allegations contained in the 

paragraphs or the complaint marked "EIGHTH”, "THIRTEENTH" 
and "PIPTEENTH". J 

AS a First Affirmative' Defense, alleges s' 

3. Article XXVIII of the collective bargaining 

agreement between plaintiff and defendant, is and' 

void and unenforceable in that, it is in violation of Section 

S(e) of the National labor Relations Act, as amended, 2 9 ■ ' 

*.S.C. section 158(e) insofar as it limits defendant -s right 

to subcontract only to those establishments under contract' 
with the Union. 


t 


As a Second Affirmative Defense, alleges: l»Oa 


4. Defendant will suffer greater damage and j 

| inconvenience if an order restraining the subcontracting by j 

! defendant is issued than the damage to plaintiff if said 

!j injunctive relief is denied. 

i 

COUNTERCLAIM 

5. This is an action for a declaratory judgment 
under the Declaratory Judgments Act, 28 U.S.C. Section 
2201 et^ seq . and is brought because there is an actual 
controversy now existing between the parties to the above 
entitled action as to which defendant seeks the judgment 
of this Court. 

j 6. Defendant and plaintiff are parties to a 

j collective bargaining agreement, effective from April 30, 
1973, until April 30, 1976, which provides in Article 
XXVIII : 

•'It is agreed by and between the Parties 
that whereas the Employer send [sic] work 
out to be dene in different establishments 
under different managements, therefore, 
upon signing of this Agreement, all said 
work shall be sent to Union establishments." 

7. The foregoing Article XXVIII is illegal, 

void and unenforceable by virtue of Section 8(e) of the 

National Labor Relations Act, as amended, 29 U.S.C. 

Section 158 (e), insofar as it limits defendant's right to 

subcontract only to those establishments under contract 

with plaintiff. 


a 


I 


8. Plaintiff seeks to give effect to said 
Article XXVIII by means of the grievance and arbitration 
procedure prescribed in the collective bargaining agreement 
and pursuant thereto has demanded arbitration of a claim 
to the effect that plaintiff has violated its obligation 
under said Article XXVIII. 


9. Plaintiff seeks to give effect to said 
Article XXVIII by a' Motion for Preliminary Injunction 
pursuant to Rule 65* Federal Rules of Civil Procedure: 

"Directing and compelling defendant 
to arbitrate the issues that have arisen 
between the parties. 

Enjoining the defendant from sub- 
* contracting out its laboratory operation 

at its plant located at 160 Jay Street, 

Brooklyn, New York or terminating its 
laboratory operations at its Brooklyn, 

New York plant, or ceasing Its normal 
business operations thereat prior to 
the completion of the arbitration of the 
issues between the parties and the 
arbitrator's award determining such issues." 

10. Defendant has advised plaintiff that the 
controversy with respect to its compliance with Article 
XXVIII is not arbitrable. 

WHEREFORE, defendant respectfully prays for 

I 

j Judgment: 

i 

1. Dismissing the complaint Insofar as it seeks 

■ 

| to compel arbitration of any issue or claim arising out of 
an alleged violation of Article XXVIII of the collective, 
bargaining agreement. 


\ 

\ 


2. Dismissing the complaint insofar as it seeks 
judgment that defendant has violated the collective 
bargaining agreement between the plaintiff and the defendant, 

4 

3. Declaring that Article XXVIII of the collec- 
tive bargaining agreement between defendant and plaintiff 

is unenforceable and void insofar as it limits defendant's 
right to subcontract only to those establishments under 
contract with plaintiff; that the claim of plaintiff based 
on the alleged violation by defendant of the obligations 
purported to be imposed by said Article XXVIII presents 
no issue properly arbitrable under the terms of the 
collective bargaining agreement; and to the extent lawful. 
Article XXVIII recognizes defendant's right to subcontract 
work covered by the collective bargaining agreement. 

4. Restraining plaintiff from giving effect 
to said Article XXVIII and staying all arbitration pro- 
ceedings to the extent they present claims of the plaintiff 
based on cr arising out of any alleged violation by defen- 
dant of said Article XXVIII. 

5» That defendant have costs of this action 
and such other, further and different relief as to the 
Court shall seem Just and proper. 


h 


Dated: New York, New York 
October 3, 1973 


PARKER, CHAPIN and FLATTAU 


b y 

ooMl 


/ oohn ji^jay^T — 
A Member of the/F±v& 

530 Fifth Avenue [/ 

Nfew York, New York IOO36 
( 212 ) 986“7200 


/ 
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UNITED STATED DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED OPTICAL WORKERS UNION, 
LOCAL 408, affiliated with the 
INTERNATIONAL UNION OF ELECTRICAL, 
RADIO & MACHINE WORKERS, AFL-CIL, 

Plaintiff, 

-Against - 

STERLING OPTICAL COMPANY, INC., 

Defendant. 


73 Civ. 1444 (J.M. ) 
ORDER TO SHOW CAUSE 


-x 


Upon the summons and complaint herein, the answer, 
the annexed affidavit of Samuel Gelb, sworn to the 3rd day 
of October, 1973* it is 

ORDERED that the plaintiff, UNITED OPTICAL WORKERS 
UNION, LOCAL 4o8, affiliated with the INTERNATIONAL UNION 
OF ELECTRICAL, RADIO & MACHINE WORKERS, AFL-CIO, show cause 
at a hearing before the Honorable Jacob Mishler, to be held 

inf Room 5, United States Court House, 225 Cadman Plaza East, 

y & 

Brooklyn, New York, on October 9, 1973, at 10:^0 o'clock in 

the forenoon of that day or as soon thereafter as counsel 
can be heard why an order should not be made herein granting 
partial summary judgment in the defendant's favor dismiss- 
ing the complaint insofar as it seeks judgment: 

(i) Declaring that the defendant has violated 
the contract between the plaintiff and defendant; and 

(ii) Directing and compelling the defendant to 
arbitrate any issue or claim based on or arising out of 
any alleged violation of Article XXVIII of thu collective 
bargaining agreement between the parties; and 




I 

I 
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(iii) Restraining and enjoining the defendant 
from subcontracting out laboratory work performed by 
bargaining unit employees at its Brooklyn plant, closing 
the laboratory operations at the Brooklyn plant, or any 
portion thereof, laying off and/or terminating laboratory 
employees at its Brooklyn plant or discontinuing its normal 
business operations at its Brooklyn plant 

on the ground that there is no genuine issue as to any 

Jt 

material, fact and that the defendant is entitled to a 
judgment as a matter of lav;. 

IT IS FURTHER ORDERED, that service of a copy 
of this order and of the papers upon which the same is 


granted, on sipser, Weinstock, Harper & Dorn, attorneys 


for plaintiff, be made on or before October 


in 


any manner provided by the Federal Rules of Civil Procedure, I 

t 

-and that proof of such service be filed herein. ! 


!» 


Dated: October 3 , 1973 
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STATEMENT UNDER RULE 9 (g) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


UNITED OPTICAL WORKERS UNION, 
LOCAL 4o3, affiliated with the 
INTERNATIONAL UNION OP ELECTRICAL, 
RADIO Sc MACHINE WORKERS, AFL-CIO, 


Plaintiff, 


-against- 


73 Civ. 1444 (j.m.) 


STATEMENT UNDER 
RULE 9(z) 


STERLING OPTICAL COMPANY, INC. 

Defendant. 


The following material facts az*e undisputed; 

1. This is an action under Title 29, United 
States Code, Section 185 to compel defendant to proceed to 
arbitration in accordance with Article VIII of the collec- 
tive bargaining agreement between the parties. 

2 . Defendant is a corporation, organized and 
existing and doing business in the State of New York. 
Defendant operates optical shops located in Hempstead, 

Levi .town, Huntington, Bay shore, Jamaica, Staten Island, 
Brooklyn and New York City, New York and an optical labora- 
tory at 160 jay street, Brooklyn, New York, and is engaged 
in an industry affecting interstate commerce within the 
meaning of Section 2(6) and 2(7) of the National Labor 
Relations Act, as amended ("Act”), 29* U.S.C. §152(6) and 
152(7). 

3. Plaintiff is a labor organization repre- 
senting employees for collective bargaining purposes in an 
Industry affecting interstate commerce within the meaning 
of §2(5) of the Act. 

4. Jurisdiction is conferred on this Court by 
^9, United States Code, Section 185 . 


5. Plaintiff is the sole and exclusive collec- 
tive bargaining agent of the employees of defendant at its 
optical shops and its optical laboratory at i6 0 Jay Street, 
Brooklyn, New York. 

6. The plaintiff and defendant are parties to 
a collective bargaining agreement effective from April 30, 
1973, until April 30, 1976. 

7 • Article XXVIII of the collective bargaining 
agreement between the parties permits contracting by 
defendant but requires that subcontracting of work "be 
sent to Union establishments." • 

8. On or about September 15, 1973, plaintiff 
j was advised that the defendant had decided to subcontract 

out the laboratory work being 'performed by defendant's 
employees at its Brooklyn laboratory located at 160 Jay 
Street, Brooklyn, New York, and that on or about September 
28, 1973, defendant would discontinue the laboratory 
operation at its Brooklyn plant and terminate the employees 
then performing such work. 

9. That the laboratory work which defendant 
decided to subcontract out effective on or about September 
28, 1973, is the work theretofore performed by the 
employees at defendant's -laboratory at l6o Jay Street, 
Brooklyn, New York, and but for such subcontracting, would 

| have been performed by the employees at defendant's 
laboratory. 



10, Thao the laboratory * work which defendant 
decided to subcontract cut effective on or about September 
28, 1373 ; is covered by .Article XXVIII of the collective 
bargaining agreement between the parties .and is work which 
is required by said Article to "be sent to Union- establish- 


ments - ” 


11. Oh or about September 21 and September 2-4, 
1973 j the plaintiff served defendant with the demand for 
arbitration, including, inter alia , the question cf 
whether the foregoing subcontracting was in violation of 
Article XXVIII of the collective bargaining agreement. 

12. The defendant has refused the demand of the 
plaintiff for arbitration insofar as it demands arbitration 
of any issue or claim based upon an alleged violation by 
defendant cf Article XXVIII of .the collective bargaining 
agreement. 


Dated: new York, New York 
October 3, 1973 


PARKER, CHAPIN and FIATTAU 


gy _ r. . Mas 

/V John E*" /Jayyll 
A ifember of thar 
5$P Fifth Averse 
New York, New York 10036 
(212) 985-7200- - 




AFFIDAVIT OF SAMUEL GELB IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT 


H?SS, t states district court 

■&AS1ERN DISTRICT OP NEW YORK 


yo?fr D ^F ICAL WORKERS UNION, 
Tvm-nn* ^08, affiliated with the 
INTERNATIONAL UNION OP ELECTRTf’Ar 
RADIO & MACHINE WORKERS/^APL-CIO^* 


Plaintiff, 

- against - 

STERLING OPTICAL COMPANY, INC., 

Defendant. 


73 Civil 1444 

AFFIDAVIT IN SUPPORT 
Of MOnON FOR SUMMARY 
JUDGMENT 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


ss. : 


SAMUEL GELB, being duly sworn, deposes ^ say£ . ; 

1- I am Executive Director of sterling Optical 

Company, Inc. (hereinafter "sterling"), the defendant 

herein, with responsibility for matters Involving labor 

relations, training and expansion programs of sterling's 

I laooratories and optical store*? t how i 

| stores. I have been employed with 

j Sterlins for approximately 25 years, initially as an 

| employee and later as an executive, and have personal 

| knowledge of all material facts in this case. I make this 

affidavit in support of defendant's motion for summary 
judgment. 

a. Sterling is a corporation organized, existing 
and doing business in the state of Hew York, with its 

[ principal office at 3000 Marcus Avenue, Lake Success, New 
Vork. It operates optical stores located in Hempstead, 
Yonkers, Levittown, Nanuet, Huntington, Bay Shore, Queens, 
Bronx, Staten Island, Brooklyn and New York City, New 
York, two stores in New Jersey, and an optical labors- j 


tory located at 160 Jay street, Brooklyn, New York. 

3. The employees of Sterling, both in its 
optical stores and laboratory at l6o jay Street, Brooklyn, 
New York, are represented in collective bargaining by the 
United Optical Workers Union, Local 408, affiliated with 
the International Union of Electrical, Radio & Machine 
Workers, AFL**CIO (hereinafter “union 11 ), and have been since 
about 1953, when the Union was certified by the New York 
State Labor Relations Board as the sole and exclusive 
collective bargaining agent of the employees of Sterling. 

4. Since the Union was certified in 1953, 
Sterling and the Union have entered into a series of 
collective bargaining agreements, the initial agreement 
being effective April 12, 1954 until April 12, 1955, and 
the most recent being effective from April 30, 1973 until 
April 30, 1976. 

‘tV. 

5 Shortly after the Union was certified, I 
became Shop Steward for the Union and participated in the 
negotiations on behalf of the Union which resulted in.. the 
initial collective bargaining agreement between Sterling 
and the Union. 

6. Article XXVIII of the current collective 
bargaining agreement between Sterling and the Union, which 
permits subcontracting but limits the establishments with 
whom Sterling may subcontract to those under contract with 
the Union, first appeared in the initial agreement in 1954 
and read as follows: 

“ARTICLE XXVIII 

It is agreed by and between the parties 
that whereas the Employer sends out work to 
be done in different establishments under 
d i f £vf ent nan *G«qents, therefore, upon signing 

a 6reement all said work shall be sent . 
to Union establishments • “ . { 


j A c °Py Qf this agreement is attached hereto as Exhibit A.^°* 

7 . Article XXVIII, as it appeared in the initial 
195 ^ agreement, has appeared in each successive agreement 
between Sterling and the Union without change* 

8. On or about September 15 , 1973, I notified 
Sebastian J. Rebaldo, Business Manager of the Union, that 
the Company had decided to subcontract out the laboratory 
work then being performed by its employees at Sterling's 
optical laboratory at 160 Jay street, Brooklyn, New York, 
and that Sterling would discontinue its laboratory operation 

ij 

and terminate the employees on or about September 28, 1973 . 

9 -* Several days thereafter, on September 19, 1973, 

I received a telegram from Mr. Rebaldo acknowledging the 
fact that the Union had been informed of Sterling's decision 
and requesting a meeting on Wednesday, September 19, 1973, 
at 7:30 P.M. to discuss Sterling's decision to subcontract 
the laboratory work then being performed at its optical 
laboratory in Brooklyn, A copy of this telegram is 

attached hereto as Exhibit B. 

1 

10 . On September 21, 1973 , I met with Mr. Rebaldo 
to discuss Sterling's decision to subcontract the work 
then being performed at its Brooklyn optical laboratory. 

ij During this meeting, Eusiness Manager Rebaldo insisted 
that Sterling's decision to subcontract the work then being 
performed at its Brooklyn optical laboratory was in 

1 violation of Article XXVIII of the current collective 
oargaining agreement between Sterling and the Union, unless 

j the work was subcontracted to an establishment under 

( 

j! contract with the Union. 



11. During this meeting, the Union handed me & 
demand for arbitration, demanding that Sterling arbitrate 
the issue of whether or not the subcontracting was, among 
other things, in violation of Article XXVIII of the 
collective bargaining agreement. 

12. sterling has resisted the Union's efforts to 
arbitrate the issue of whether or not the subcontracting 

| is in violation of Article XXVIII of the collective 
I bargaining agreement, since Sterling has been informed that 
Article XXVIII is illegal and void and unenforceable under 
Section 8(e) of the National Labor Relations Act, as 
amended, 29 U.S.C. §158(e) insofar as it limits Sterling's 
i-ight to subcontract to only those establishments under 
contract with the Union. 

13. Despite the fact that Article XXVIII is on 
Its face, void and unenforceable to that extent, the Union 
nevertheless, continues in its efforts to force Sterling 

arbitrate claims arising out of an alleged violation- 
of Article XXVIII. 

14. On or about September 21, 1973, an d again 
| on or about September 24, 1973, the Union requested 

| arbitrati0n and finally on or about September 28, 1973, 
j Sterli " G reived a notice from the American Arbitration 
Association stating that the Union had requested arbitration 
of numerous issues, including inter alia, the following: 

XXVIII* of I ?hl he Employer violating Article 
AAVixi of the parties. 1 contract hv euvi 

contracting out laboratory work^cerformpH 
by bargaining unit employes It thTSESLwi 
lant to non-urfion establishments?'' ^ 

15. Similarly ,| on September 25, 1973, the Union 
initiated the instant proceeding to compel Sterling to 


■ /] 
\ 

( Nl 


I arbitrate the Issues set forth In Exhibit B of the compliant 
which includes the foregoing Issue; for a judgment declaring 
that Sterling had violated the collective bargaining agree- 
I ment, despite the fact that the time limit for adjusting 
the. issues had not expired under Article vni of the agree- 
ment; and for an injunction against the subcontracting by 
Sterling despite the partial illegality of Article XXVIII. 

| 16. A hearing on the Union's request for an in- 

, junction against Sterling's subcontracting the laboratory 
work at its Brooklyn plant is currently scheduled for 
Tuesday, October 9, 1973, before the Hon. Chief Judge Jacob 
Mishler in Courtroom 5, United states Court House, 225 cadman 
Plaza East, Brooklyn, New York, at 2:00 P.M. For this 
reason, and since the material facts are basically undis- 
puted and involve the same issues. Sterling's motion for 
summary judgment is brought on by an Order to Show Cause 
instead of the customary Notice of Motion with a requested 
return date of October 9, 1973, the same day as the hearing 
On plaintiff's request for a preliminary injunction. 


‘x..... P 0) 0 

aamuei Geib 


Sworn to before me this 
3rd day- of October, 1973 

Notary guBTIT T: ^ - / 

CHARLES C, HIGH JR, , ' * ■ 

Notary Publfc, SRte of Now York 
tlo. U-9V70353 Quiltfimf in Rockljnd Cl, 
Ccr!i/ic.itc Fi'wi in New York County / 
Mufcn 30 # 19 7 ^ / 


EXHIBIT A ANNEXED TO AFFIDAVIT OF 
SAMUEL GELB 

AGREEMENT DATED APRIL 12, 1954 


53a 


V, 


AGREEMENT Rede and entered into tni6 12th day of 
April, 1 - 95 ^ by between STERLING 1 OPTICAL Q01-T ANY « IWC»i 
locatod at IJS Fulton Street, New XorJt, New xorK, herein- 
after referred to ho the "Employer*, and the UNITED OPTICAL 
WORKERS ONION, LOCAL r^os, I0E-C1O, located at 112 Eaat 19 
Street, New York, New xork y hereinafter referred to as the 
“Union * 1 

V 1 7 N E 3 3 K T H: 

WHEREAS, tne part loo hereto doaire to oexabrasb 
the etandardo and condltlono of labor under Which the em- 
ployees! ©hall work for the Employer during the term of tin* 
agreetahhfc, c.nd 

WHEREAS, it is tne intent and purpose of one 
r part loci Tihat thin agreement ohall promote and improve the 

induatrial and economic relations between them, and to eet 
forth hcr.sln cnolr agreement covering rates of pay, hourc of 
work and oonditiono of employment; 

■r' • 

NOW THEREFORE, in consideration of tne mutual 
cevcnanto and onllgationo heroin contained, tne parties 
ngroo no fhllcwa: 

ARTICLE I 

Tiho nployor recognises the Union as the adlo amt 

ozoluoivo colic otlvo bargaining agent for all employees, 1:1 
n 

all Creator Now Xork ehopo of the Employer, vitn respect* 
to .ratos of pay, wagon, houro of employment and other oon- 
dltlona of employment, excluding executives and supervisors. 
The following aro tho aepnrtmonro: la) Optometrist; lb) Re— 
ccpticninto, Offlco Staff - and Clerical Personnel; (c) Benun; 
Id) Quality Control; lc) Surfncn; If). RX? (g) Dispensers 
l Shit 3 c.rd Dollverico) ; (h) Ilr.lntenanco; (i) Errand Eoyo, 


t* *’ ■ * 

t 
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• ARTIChR IX 


54 ® 


Tho Employer agroes that It will not Interfere 

I 

with, rijo train or coerce its employee© In their right to 

Join 6r cooiot thq Union;. that it will not discriminate In 

« 

rogard to hiro or tenure of employment or' any terse or con- 
dition thereof to discourage membership in the Union; that 
it will not discharge or otherwise discriminate against 
an cmployco bccaubo - of hlo union activity providing ouch 
aotlvity do?o not interfere with tho proper discharge of 
hie duties as ouch- employee. 

n) All new kolp shall first obtain a work card 
fren the Union boforo boing permitted to work and after ob- 
taining cuch work card chair then report to the department 
shop steward who will retain tho work card. Such work card 
shall not bo unrcaccnably withheld by the Union. 


111 

Tho rrploysr ogroco that in hiring help, ho shall 
give prcfcrcnco to tho Union to furnish ouch help; however, 
the Employer *rcacrvoo tho right to hire holp from any 
eourcca whatnoovor., 3uch employees ohall beocme members 
of tho Union Ixncdiatoly’ after tho termination of the trial 
period as heroin provided and ohall remain Bf~.be re of tho 
Union in good etaeding during tho tens of this agroenent; 

a) Upon written, notice frea the Union, the Bn- 
ployor rsuot discharge any employoc not a nenber in good 

. * i 

otending, in tho Union. Tho determination ly the Union ae 
to good standing, oxcopt ae othorwiee provided by law, shell 
be binding upon the Employer. , 


fnTICTLF. IV 

All cnployooa retained in the employ of the Em- 
ployer for forty-flyq (4g) ooaaceutire working 4ay* .(nine . 


1 
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txoo&o) , cbsll'bo coacidorcd qualified and regular eoploy- 

003^ their ocalority righto ohol! be recognised In their 

* , * 

roopootiv® Ocpartncnto frea tho first day employed. 

o) For tho ‘purpose of lay-offo, In the event 
cano shall beoemo ncsooeory, ceniority ohall be applied by 

dopartaonta. Ha' now employe© shall be hired by the Company 

• • » 

.Vhllo any lcy-offo nr© In effect. It being the Intention 
of tho parties that tho Cc.mpnny choli ro^hlro all laid-off . 
c.M.plo^ ccc In Inver co order of seniority before ary new 

cmployoca aro hired. 

It chall bo tho policy of the Employer to make 
all promotion© frern tho ranho of the employee®, providing 
they have tho ability to perform the work. It ie under— 
otood that G-nrigcnont has tho solo right to decide the 
ability of any crployoo t&c a raking cubh promotions. 

iiny c...plOyco tho lo t ransforrod fron one department 
to another, cuoh employee cho.ll still retain hie or her 
ocniority from tho department froa which ouch employees 
havo been* transferred, provided, however, that such transfer 
or tranaf oro wore radc f cr tho convenience of canagement . 

ff_V • ’ 

5ho Employer agrooo that the dude and Initiation 
fcoa of tho ccmbora of the Union, aocording to the schedule 
which tho unlcn agrooo- to furnloh the Employer, Including 
cuch finco ar.d scccocmentc which the Union ohall levy and 
give notioo thereof, in writirg, to tho Enployor, ohall b* 
deducted fren tho trrgo a of tho oaid neabero of the Union on 
tho firot payroll Cato of each conth. Tho Employer further 
agrooo to remit cucb duoo, ini tint ion* foes, fines and a 8 t*B f - 

ooatc C® checked off, to tho United Optical Vorkore Union, 
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Local £"’0o, JUn-CSO, 112 S cot; 15 Street, Now York, Now 
York, ^ within five '( 5 ) dciyo thereafter. 

Yho rcprdxr jrrpklng hears for all employees shall 

ho olcht (C) horro per day, forty (*I0) hours per week, Mon- 
, • * 

day through . Saturday of each week Inclusive, ineluding one 

« 

C ay off, except for pcrocnnol^ in the kitchen and portore, 

• • f , 9 
vviooo ferty (\ 0 ) l" - '.no cknll he cyrend ovor Monday through 

Saturday* TJ:.a kcuro cf work fop r niat cnanco personnel that 

existed prior to the oirrjlng cf this ’.egrocaont, shall remain 

unchanged for the tern of thio cjtr ocaont*. 

*•*♦.,* , * * 

All tino worked. cutoido of any eight ( 6 ) houi* day eball 

* I 

bo considered os -CTcrtlno and ehall bo paid for at the rate 
. • , ’ , , * 
of tino and eno-hnif (l£»)* 

Dcublo tino. shall bo paid for work po.rforaed on ■ 

Eundnyc. Vkaro work* to porfomed on any holiday designated 

herein as ouch, tino cr:d ono half (1&J in addition to pay- 

neat fer each holidays chnll bo paid. Ho. c.aployoe shall be # 

required to tori: crortino tihon called upon to do so, if 

cvioh employ co hao a rcr.ncnablo cr.cuoo for not working over- 

• • * 

tiao. Ho crpleyco c~"" "VI bo ccrp oiled to vorfc on Sunday or 

i • * 

on a doolcp.ntcd holiday. » 

Overt in o chail bo divl&od as equally as possible 
• # , 
anohg cnploycoo psrfcpalag similar Work, esoopt that the 

Chop Steward fira CcTnittcc^cfa shell have proferenoo for over- 

tin© 'eerie, provided they havq the ability to perform ouch 


work. 


/r/?xcv: m 


Eto foiled rg chnll bo holidays, for Which every 

* • ♦ | 

employee chnll rccoivo a regular day l o pay without perform- 


Ins any vp?h: 


Sc'.: rc^»-o • 
ITorMr^cn 1 o birthday 
!!c~c?lcX Ds~y ' '* 

Independence Cay .' 

.• Stea Kippur 
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Labor Day 
, Thankcsieing Day 
Chrlotcae Day 
lot day of Eosh 
Hoshona 


Tho follCTTlns ohallbo half holidays for which 
every crployoa chaXV rocolvo a half day 1 e pay without per- 

fc^nlr" cay r?rfc: 




Arnlotlco 

Lincoln* a I Irthday 


B rploycas tho aro full tico on a doolsnated half- 
holiCoy chnll not ho r?.M .for .'tho • hal f holiday but ohall ro- 
oolvo tins and cnc-fcalf for all h'odro worked. ‘ If . any of the 
nr.nod holiday a fall on an cnployco*# regular ochcdulod day 
off ouch ceployoo cball ncrcrtholcoo rocaivo p’ay for the 
hoildry, . 

, ; nunr, TXXI 

Any fcr-3 oil crlctfanoco or dieputoo between the 

I • 

raplcycr cr/l hie ctyloyoco which cannot bo satisfactorily 
cdjuotsi by a reyror-eVitativo of tho Er ploy or and a duly 
cut horlccd of. the Cnica cfcall be 'referred* to 

oa ai^Vhratcr toheatlocioa by tho Hew Torh State Board of • 
KcllatlO C::~o Creicicn In tho ratter ohall po final and 

* % i 

•blr.airs epos both ynptlca to thlo o-crccncnt, oven though' 
ono of tho paitica chs&l fall: to appear; end such award 

* • . * . * . t v 

• choll bo caf'crceablo In cay Court of eenpotent Jurisdiction. 

. Coe to- of 'ci’Mtratlcn shall bo bdrno equally by tho parties. 

. . AETXCyr xx 

• tho r~. 7 l.cyar hproca that It trill not die charge 

* * * 

any crployoc cnoopt fer Jnct cause. In tho caso of drunken- 
noao or theft, dlschargo cay bc inncdlata and without notice 


*««• 6 . . 

to the Edca. £ny .employee t:ho io . repeatedly late .or 
c&ccrt vxt&czt vczta fccnaca ad. tho has boon earned oonoorn- 
i«a cuch latcncoa or nfcconco end notice thereof given to 

**• ClllC31 *' r " 1 «-5 offered an opportunity to nond 

• hie ays on* Oo fc.ila to dlcecntlnao nil Intense* or ab- 
coneo cball to fflec*--i;--ca, Jhlo ' cloaas shall not bo con- 
strue! m a tnlw of tho arfcitraSlea pmieleae of this 

■ f-r,c ”*'*• ' c " 1 r " ! ’- ri f-'-.ll rieerro 'tho'Tlght to orbltrato 

cey Coilcho tr.V-.i ty r-.o r?inycr. . 

• • * « 

• • • ' ' 

• *~ oro chill bo no reduction of the individual 
rat oo cf cay employee. . t , * 

C.'.o rnplcyor mil rural ah all to ole hcoosoary or 
incldedd to tho t-^rS Without charge to the csployoco, No 

OplOvOC ohc.il bo charged fes* nay dcango to natorial unices 
wilfully dono. ’ • 

s^zn.^ r at ■ 

1- jv3 cl.oll bo id at tho cad of each vo eh in 
c~?.h cr choch. 5Tn C:o event tho rend pnyf~y fettle on a hoi- 
T~V~*pZ cf r'ceo io- to bo rnCo tho follcdrg day, 'aii 
c-P-oyc.3 tho aro loid off, Quit, cs* nro discharged shall re- 
coivo oil w.goo and othor bcnoflto uhich they have earned 
at tho tlao of thoir layoff, quitting or dlecharge. 

■ A v^r:.-'.aSativo of Co Bnlea shill bo porolttcd 
to cate? tho pr.cr.Aobo of tr.o rrylojor, at tho if flea of th. 
E.^lcyer at onjr tiro dcflrj ,trerSlr 3 hears, to carry oat tho 

twc f #f *“» *• Moersain if tho terns horoof . 

* i * *. * 






v ij. 


: ?•$• 7 . \/ 

wo bolrj ftc^pllci tflth. * " r . 

■* '£*!$?& Tt9 

* \ -mi MMi 

r^^oycif ciU kct^ &\co( of payroll ropoi^do 

V , # « 

• vhlch dll Ar..‘l.V,'ito tho th^boy c? hctra vor&cd by each la- 

• dividual chployoo t-GotL-o? ultfc tho ratori paid to’ such eo- 

ployooa. Thooo rccorao coy bb cmmod ’by tho U.1ion through 
a representative o? nco A ntr.it # or both, during bueincoa 
fcCl*? 0 , * . • ■ * ,. *, 

■* 0 • 

• # . 

. ’• . .* r.7 • 

JJS 

* • • , . 

Curing tao tqra- of thlo' o^rocncat thoro chall be 

no otrlho,* rori ctrpprs©, cic<:Co;, 7 i o? lookout. . ’ .’ 

. r^rr^p, %** • ’ • *' 

A efcall not bo cffsctlvo opjaingt- eaployoeo 

employed fer C7cr thrro calendar mtntho uni coo cno, (1) vork- 

• *f 3 ™° notion thoyc^;i® given’ to tho csploybo 

v * »*•>;•-* . t .•**.** 

* . ♦ • * .*,»•' 

* * , » • , . i 

I • *■*'■••* 

■* - * l« * •-• * •*.**•€** X . < ! . 1 ^* « ., 

5ho r- loycr choll promo bulletin boarda for 
tho cncluslvo ur,:‘ by- tho mica, pr.d eai3o- case to .bo placed * 

cn tho rrployos^o pmlc^cfr pjnsen: ©c^ecd upon by the* • 

: . pervloo, . *‘ •: • • i*. ‘ ] . * ‘ • • 

• » • k • 

* • ^Z?CT.p, *TS 5 !S. 1 

• a - * /• <4di,Aln.,^,n > jMB ( ^in,. t i ^ *. *■ , 

• * *■ ' ' • • , 

* C^.orj shall tl aolc”-«s a shop ototrard sad coo- 
•nl« e ° issaesa, Cs» ch-11 .assist tho' caion in sorpylne out 

ths iotcato;oha;rsss?9PB or pi* aprccatat, Krovldisa oush 
catlvstlco fio *8S^r«50 tith tho proper dlsohargo 

cr h.to Cation as fa f-nloycs. C;n Chop Steward shtai bo sn-' 
titled. to te .7 oc-'-olty 'la ris ' 


* 4 r • o . * 

• *' | • * i •■; *#» % , * 

• . *• * , * •• | 


i* 
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. ' ' • . ATMOWTOJ 

\ C?i 5 p CtKjunl sha ll bdV6 , tho fight to u £#• a 

* . ' * * • 

telephone fc? tfca prurposo of ccssun lent ins with the Union. 

f v • • ’ ' 

• ; v XX . ' 

. 2ho rr^.o^op'ftsi’Qca to supply ocap and towolo fop 

• ■ ■ * 

Its csployocj ttlthcut coot to tho exploy ooo • The Employer 

* • * 

t?ill Esiatain ccnlt-ry ccnditlcno throughout the pr calces, 

. • * ' * * 

‘ /“.—rrr'.r; 7~T ’ ' 

*- • • ••' 

Zvt T/sKzzt her r v :; r^pcoo 'durirg tho torn of 
ohls cristmct, to c rd b*it o t rncnthly on op before tho 5th 

C.7.7 of coch cr.\ every cfcath, cc^eholng. with April- i, 1954 
to tho .Unite! Cptlcnl ITophcro- ^nournnes Fund, a eua equal 
to throo radeno half percent (JJtf) of tho previous month's 
bias payroll, to bo ucel bp enld Zncurnnoo Fund for the ocio. 
bcnc*ll 5 , of tho- crrplpyoco of tho Employer for tho purchaco. 
of Crerp ZA fa Emv-rmco, Crevsp Accidental Death and Dio- ' 
n> ■! - - -■ •■ -it S, nco, Creep • Accident and .-Cichnoao In our— 
r.nco, Ilorpltrlizaticri XnGtr7?ncc>, Croup Surgical -Insurance,. 
Group Kcdlorl r*crao Inettranoo, and Croup X-ray and Labora- 
te.*g, ii .7 .hoo .1 :.c .'7 70 in nerordmeo with tho ochodulo of 
r.;:?h pcrvrtytaro form .of teiov-r-r . co attached hereto.* . It is 

» ‘ • ,* * a. 

tether, undelete rd -end' agreed that -tho. Employ or* shall bo - * 

no to.sco to tho application of nonleo 

. <;• . • t . 

4 . ...u i,o 1 ;.o *, .*.nd i 'rr.'rmt to this farogruph for tho purposes 
nr.l uses chc 7 q in?ntlcncd f but tho Fund, i'cvrr tholoaa , agrees 
to render reperta at, regular intervals to tho Eaployer re- 

cpcotlng application of tho rscnlco rooolvd and bon of its 

paid. .’'*.’* . ✓ 

. *•• J ’ • ‘ • ' * 

Iho rmloyarT.grcoo to onho ‘avallablo to tho United 

• 1 • , • 

Optical Uor 2 :oro iBourrhco Fund ezrj. ep,k all rcoordo pf on- 


I* 


• . ' . • p W ?• . 6Xa 

plo^cca hlr^d, claccificaticao of ©apioyeos, nones, floolal 
Ceourity r-mbero, end account .©V rage© paid, that the Fund 
cay require la coanooticn .nth the cound and efficient op- 
. crav * C!J of Fuad, cr’that cay bo required by the insur- 
ance ccnpanics catrorirg the cdploycon, and the a^roeaent 
eentainea la this ?3s«3Htfh jplhu -be cineidercd as of the 
csocsco of thin • cptract, . 

■' i * 

• ‘ * V ' ’ Vi ■* •/ V. 

* « < • H vv i, ii, + Hi to Owlwicd to five' ( 5 ) working * 

£»Fo olcS-lciro Cta pay. ' Sh.oro dhoti’ be no noouBuletlon 

for any ubioed Diets lcaro. * ' V :• 

• ” v . , 

t.*o clgnirg of this .carecaeat, new employees 
bired chall. hot -t'seeso eligible for cieh-loavo. until they 
• ha7© t-:n cloyed fey ©is (6) jcaathi, Tfcia* chaU not effect' 

c.»plo„Cv 3 » o Ci^a c ;?lcycd at the tiise of the signing of 
tho rgyccctri* * .f *’ ,• 

f i 

Any. c. .."loyco claiming pay for sick-leave shall 

r?caf cf illn’oos, if rc^uoatod to do co by the Ea- 
ploycy. , ’ . 

• * r s , » 

, r ** *** * * 

c). C n.nin.;-"i 'uT'^o. for Optcaotriot© Shall be ’ 
C100.C0 por* users. ♦ * ' - • 1 

a • * ■, 

* . *' • 

► Rinirvn uago fey cptcaotrioto who. hare 

••f 9 * w, ? s,rt . '-ssww* *» prostlco, dheu bo no 1 . 0 . 

. «at» C'3.C0 pt? «*,. CCS cold e^ootploid.ehau roeoUa 
ca. «-»-aco r? 6<e* pry t-ssis Cl t<o C aa of emtj tbreo . 

• CS3tt p5r4?3 . r ‘l SSl t? "7 rccolvcS not leoo than the nln- 

i^ .of 0XC.O.CD pcr'irc-x t f 

9 * ». *’ ♦ 

h) i^o rialr.ro t.ygo f or Chcpnca. ond Es, shall be 
v ,MiC3 !*’• ’ ' . • ' • * . . . ,* 


•\ 

* *. 


• • e 


* # 
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Apprentice dispensers , without an y experience, who 

voi'Jc unlor permits rather than licenses, shall start at 
C ? :o.OO par wook and stall rtotlta a 03,00 par week lnorease 

©very throa booths until they have obtained the 070*00 tin- 

* • * * • * , 

•Inua. . . 

***** * ♦ 

Qualified nppront lots (those with lloanaaa and who 

* 1 , . ♦ 

• • -r * m- * 

do not roqulre supervision and* have Just received their 11- 

• a ^ • 

ccriccs) chill start' Ht C&.00 pc reck and shall receive a 

» • , 
$3,00 per roe’s iaercae.s every three months until they have 

obtained the tfQ.QO elalscra. ’ 

i * , , • • ^ • 

d) Booeptloniots*. Office • Staff and Olerloal am- 

* i * • 

-,*f . . .V ft* 

ployoee 1 minimus rasa shall be $4$’*b0 per week* 

s' 4 ‘ \ 

For apprent lots, the' starting rata shall be 0*0*00 

per. week; after six months of employment, they shall receive 

* >* * \ 

0^5.00 per ucok. * • • 

; o) Tfc? clnfcsa-’vngo- for Halntenanoe employees , 

shall be 050.00 per rcok. 

f) The minimum rage for Errand Boy» shall be 

* * . «■ * . »■ • 

C35.00 per weoh* 

» » 

g) Tta Employor agrees that should any batters 

. crlso thsro thoro r.ro r„o ritca or ciatone established hero- • 

In, tfco Union on& tho fcmploycr 'chill negotiate for new rates 

• v 1 * * . * * i 

and nlnlnraa. ralllrg to reach an agrocnant, tha' matter 

• * * 

• ©hall then be referred to arbitration at herein provided* 

Paid vacations ehnli be given, to ecpleyeet In 

• ' . * ' * . * * 

acoordanoe with tho fodlorlcg schedule and shall bs computed 

• I • * 4 | * i 4 

a ' • -.4 *■ • 

at of June 1st. la any gl*ta year. > 

4 a. ' ,t» . i '- * * * 

C-12 contba * 1 wook * ’ 

12 acatho to 3 years 2 vaeka * 

3 -years or o? or 3 weeks 

* w ... .. ». * * • .v 


V***a 
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( ®fc3U tote. their r oepootlvo vacatlona 

at oue5> tlaeor tinea aa Bar W fixed bjr the toploy.r bat 

not aora -than on* ill.nA atoll jb. takoa during the .umo.r 
.■• nontto. 

to csjicyaa ahall receive ap extra toy«. raoatlon 
or ahall ba paid aa- axtra day. pay f or a paid holiday 
, vhleh falia within hia vacation period; 

\ M1ZCT.T. XXV 

a) Thlo agracaont ahall eonatltuta the entire 
ogrocaont batveaa the Eaployer and the nnlon and all other, 
asrecaeato nada/prlor to tha execution of thle aeretaent 
whathor oral orvrittoa are hereby deelared null and void. 

fc) Shora ehali bo.no dlaorlalnatlon agalnet any 
employee bocc-joo of hla noting a, „ office, of tha Union, 

Starard, ecralttoctin. . ♦. ■ 

o) Special . cnployeoa aro not indudod within the 
barcalalcg unit,. Spool*! caployo*. aro those part-ti»* 
esployoo# who do not 'itrk eoro than one day per week. 

d) r^.ployeoe who aro earring euotoa ere at pioaing 
tine ffhau continue ouch* eerVXce, if 0O required, for 15' 
sinutco after tlno without addltionaVooopeneatlon. . 

If ouch eorricoo aro rendered in exooee of X5 Binutee after 
oloolni, the hP. to> reoelf • orodit for the entire 

tlno so apent end efcall rcceiwo ooapcn'satory tine off, 

•>/ emofrr at Ito dlooretlon khali deteraino the * 

tlae of lunch fcoupa f9r cnpioyeon prorMin 3 a^e eonfone to 

law. ' . l “ ’ • . : . 

_ •« 4 ♦ -e. 

- . a * - < 

' f) Sht C^ioyar ahall hava full nnd ooapl.ta 
right to aet «p. pdUp, for tha raployaa, in tha unit, to ! 


'**• , § * * /ir .» .* 


* \ ' 


- >:v a trry^?? ■ 

V »**•**-*•*'*• ’^■^•*«*-*' - - 
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assign duties* tO'ldstto instructions so long at such peli— 
do s* duties cel instructions oenfora with ths levs gorern- 
1 eg the' practice of cpt ere try. and optical dispensing* 

C) iho .Eden shall in no way interf srs with the 

- .* * ' . • 

• sox^lco rolaticnchip of the optcsotrlbts and dispensers 

* » * • • 

• ' e • • 

with tbo eustcscra of ths Employer or wlth .tho nature of 

*• . , • . > 

ptrrfcrroico of cny.cdrvico -each cptcaetrlst or optlolens 

7 *. ■*■ * 7 • • 

per? ern f or 'ciscSt wbicsora. 

• ‘ • * * © 

fc) fripcrvleery end onccut ire enployoea nay be 

• * ' • * < i i 

assigned to duties 'normally performed by those within the 
bargaining wait. 

7>V7 I • ■ 

• mm wmmmmmam i n — mi mbiskW 

a) Part-tine crqployeea are defined ao those not 

vsrhirg ovor the following respective nunber of hours In any 

work weeds • « . * . • • ■ . . 

. ' • 

1 • ‘ 

' Cptcmotrioto- and plcpcasors - 32 hours . 

§ • 4 t 

Chcy-7, ch* ‘ - 30 hours 

b) r ^lcycr fcns solo dlsorstlon in^torslnlng 

<• • \ * * 

cshtec? cf beard in any r^h -wseS which. a part-tins employee * 

r£nll not to c‘*:'c;l tfto •nvf.bsr of hours ns specif iod 

. , • 

la Parcgrarh (g) ' of thia’Articd©; 

c) f.nyt^lns. to ths contrary notwithstanding part- 

# 4 e 

tine employees - during thi-oeaths of Juno to ficptcaber in- 1 

olusivo in any- year* or in the event of csergonolee* in any 

, . • * * e 

Go verting days cay csbccl their respective weekly raxlnua 

. • 7 . . • • • . . . . ‘ *• • 

hours* not to cased the full tico- vcohly hours* without , 

* * , * . * V , . 

. beccnicg full tlao employee s* * 

fi) Fart-tico enployoes ‘as cnong themselves only 

, • * . » * 

A shall be entitled to ecnlcrlty. . "• 
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• • 

• • 

• e) r^plcyor has discretion la designating full 
tlno ppleyooo frca the ranks of part tint employees. Ths 
Employer ©gross to consider .seniority for this purposs. 

* ' . t * 

‘ f ) At r’?l*sydr , a dlforetlon part-tl*e employees 
nay bo paid up to Z3$ cbovo the trigs seals. . 

g) All pdrt-tioe e^lejjreqs shall reoolYs th« sans 

* • s 

fcc?jdf£t?5 embodied in this ogrocncnt, in ths satis joanner as 

• • 1 d | ’ , g , f 

full tiro employees, However, it la pgred that all benofito 

* #,• • 

cOioll bo paid ca tho bnalao? thqlr average veekly earaingo. 

•. • • ' -mirti rsrcx‘ • .** 

v ,w.wiw r h<> • • 

. : Bo. employes’ at/^LL bo trlnof erred f ren .one branch 
* * •. « ^ •*» * ’ . 

to another without the consent of ths employs t or smployess 

* * * • » 

Involved, . * ' 

• * t . 

a) Chc;ti,d on employes consent to being trana- 

• • ,* t . 

f erred, ho or sho shall not ’lose his or her seniority status 
or cr.y otfc*r benefit?, ‘thothor in the fora of each or other- 
wiflo, frca t&ntoter branch such person or persons have boon 

ft 

transferred frea, , Cuch porcra shall continue to enjoy all 
<* ’ ' * , * e 
urjlca entrant benofito chile at nhatsver branch suoh por- 

ccr.s have been t-rr^rCorred-to. •• 

• • • : > 

" . *> CCio r •;?. c;for cigrocn to pay ncvir.g end trane- 

’ • * »• 

pcrtntlcn, enprnG.c. y to; end frca cay branch ‘ho* or she is 

. , • * * '* « 

tybsrfcrpcl £> inoldin'g hlo cr her f sally, chctad each 
•pcroci’.a dro2.. r ','7 to r::tr.!p permanently, in aeccrd&noe with 

• , * V k * • * . * 

Pnregrryfc* ©)• ■* 


• i B *' * * f • K OC 

• e ^ t£to ccnoonte to being fcranof erred 

chdl at th. cad cf pla-ocatii. period deaids aa to i&othep op 
not theyvlch to rerun pe^ne.-iily op rstnrs'^o tie brnnoh 
•they were trepateia fsw. -Sherid cues pepoono.dooido to . 

Veraln 'per^sfflr'jtjy,. gv.z'x porec^s ohall fopfedt oil rl c ht» to 
rostra to..tbo terrach jhiy VSro^traBdrerroa fpcjr, ussoefii ' 
hcfoi-r.ftep crntticac'a* *’ "•’ - ■’ . ; : . *• 

• * * • * * * i • • 

Chculd ouch persona doelde to return to the branch 
they wore tranoferred froa* they shall return on the basic, . 
*of Paragraph a) , with no loss of seniority statue, benefits 
of any kind* vhother In the fora of. esaeh or otherwise, 

d)* In the tTont .the Eaployor chooses to close a 
branoh in which auoh persons* wore transferred to, the Union 

• * •* i , 

rdeor703 full, and ccnpleto right an to what- diepoolt ion 

o*iall bo nr.de regarding such, traneforrod poroonnel, and th», 

• , • * 

nr^loycr egreoe to abido by tho Union 1 o docision In puch 


oaoee. 


/n.Tiag mm 


It lo ©greed by arid botweon the parties that 

whoreae tho I>ployep eondo work out to be done in different 

( * • 

cotabliefcacnto unftor difforont managements/ therefore. uoon 

♦ • • .. 4 • 

oignlng of thie agrcoficnt all eald work ehall be eent to 
Union eot&biicLaoata. ‘ 
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• ARTICLE XXIX 

The Employer agrees, upon the signing of thin 

* ■ 

agreement, to reinstate Martin Roecn, Elwd Becker, Herman 
Schwartz and Harold Marcus to their former poeltlono, with- 
out loot of ocnlority. or any other benefits or privilege 
• enjoyed by then prior to. their discharge, or any other ben- 
efits Choy would have .enjoyed had they not been discharged, 
whether in tho fdrm of wage increase* .or otherwise, except 
. that, tho Above-Mentioned, employees shall not make claim for 
any wages or holiday $ay during tho porlod of time from the 
day. they wore discharged, to the da*s of their relnetatc- 
sent. 


/ 
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Pa ge-15. •«, 


V ARTICLE XXX 

i * 

If prior to thirty (30) day* before tht expire- 
tion of this agreement nolther of the parties hereto sub- 
mits new demands In writing or notioe of their intention 

• * 

not to renew this agreement, sane shall oontinue In full 

* • i • 

force and offset for eaoh successive year. 

This Agreement ahall be in effect as of April 13, 
19^4 and shall oontinue in full force and effect until April 
12, 1955, and it shall be binding upon the parties hereto, 
their heirs, successors, executors, administrators and 


assigns* 

a) The Union agrees that it will not assign this 
Agreement to any other Loeal Union or any other Internation- 
al Union, during the life of * this agreement. 

Hi WITHE83 'WHEREOF, the parties hereto hairs here- 
unto sot their hands and seals the day and the year first 
above written* 

* , 

UNITED OPTICAL WORKERS UHION * STERLING OPTICAL COMPANY, INC. 
LOCAL fc-’-JOC, XUE-CIO 





• * » • — • • * » <*■ l o 


Gsrjp '..X2 ?:ly earfiugs* 


1 

2 

3 

4 

5 
5 

7 


. Leas than $24 

$24 but la 68 than S 30 
$3 0 but leec than £76 
$36 but lees than $42 
$42 but leas than $4S 
$4^ but less tk£n $54 
55^ fifld ( over 

KgS>IG/»L EXPENSE BEKFirTTfl 


$3 i’or office visit 

$150 coxlnua per disability 


LIFE ACCIDENTAL AdC'T r r >■ 

IlIS^NCS DEATH AI.’D I^.vktIcT 

• . • D:xiz;ET?;x:r.r ^cirST 
BENEFITS !!N:NFTl» 

&*xx:m 

S’JIiGI CAL 
PAYMENT 

FAMILY 

hospital 

benefits 

'1,250 

'$1,250 

'i 2 

•» 

$225 

Aeccclated * 

4*1,250 

$1,250* 

$15 " ' 

$225 

Hospital 

?1,250 

. $1,250 

, ilf • 

$225 

Service 

n,25o 

$1,250 

• $21 

-• • ■* 

$225 

• of 

51.250 

$1,250 

C£4 

$225 

' Hew York 

$1,250 

$1,250* * 

$2S’ 

$22 5 

• * . * 

$1,250 

$1,250 

•C55 ■ '• ' * 

$225 

• 

* 


• * 

AND LAEOXATCP.Y F,rr- 

n?iT3 


^^S^OGtlc purpose, in an equal 

efti” ‘ int »i° tfce fco eetually charged \ 
.foi cuch examination, but not In 
s^oeoo of the tyixliauu of no win 
be paid within a period of fix c^ 
eccutive months. 


•An employee' a earning, .hall be hi. bare pa, on a llo-hour *.,k. 


o 

SO 

m 



exhibit b annexed to affidavit 

OF SAMUEL GELB 
TELEGRAM 



w y<a- 5 ?>/<?£»/ 

V'c' ( 7 - ?‘?r ! 2 


t,{Aa^<u4ou> c “““ 1 ■•■* 1 ■ 

ICS IPMDCHD NYK 

04049 FR DC NEW YORK NY 85 09-18J155A EDI . ? ,, 

PMS SAMUEL GELB.EXEC VP RPT DLY/UlM /f 

STERLING OPTICAL CO 
; 3000 MARCUS AVE 

! LAKESUCCESS NY * 

I WE’VE BEEN ADVISED OF YOUR DECISION TO CLOSE DOWN YOUR LABORATORY 
I AT 160 JAY ST BROOKLYN NY AND SUB-CONTRACT OUT BARGAINING 
1 UNIT WORK. THIS IS A CLEAR VIOLATION OF OUR EXISTING 
|! COLLECTIVE BARGAINING AGREEMENT. 

| WE WISH TO MEET WITH YOU WEDNESDAY SEPT 19 730 PM 
j WITH REGARDS TO YOUR UNILATERAL DECISION TO SUB-CONTRACT OUT 
1 SAID WORK. SUGGEST WE MEET AT 

THE GRAMERCY PARK HOTEL. PLEASE RE7LY PROMPTLY ■' 

SEBASTIAN J REALDO BUSINESS MGR *•' 


t VV\ ' S 

’wAWh^ 


} ) ^ 


1201 (RMI) 


.\t r 5 

Ks u 


•I'VV 


A lTu | [ u [ 




UNITED OPTICAL WORKERS UNION LOCAL 408 
IUE AFL CIO 200 PARK AVE SO NY NY 
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REPLY 


I 


•v: ; ... - 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


.• UNITED OPTICAL WORKERS UNION, 
i LOCAL 408, affiliated with the. INTER- 
NATIONAL UNION OF ELECTRICAL, RADIO 
\ & MACHINE WORKERS, AFL-CIO, 

;; * Plaintiff, 

• -against- 



73 Civ. 1444 



REPLY 


j. STERLING OPTICAL COMPANY, INC., 

i ! 

Defendant. 

! 

I * 

j: Plaintiff, by Sipser, Weinstock, Harper & Dorn 

| its attorneys, for its reply to defendants counterclaim: 

i 

r 

1 . Denies each and every allegation contained in 

i 

i paragraph "7" of the counterclaim. 

2. Denies paragraph "a" of the counterclaim except 

| admits that plaintiff has demanded arbitration concerning certain 
i | actions of the defendant which allegedly violated various pro- 
|! visions of the parties* collective bargaining agreement, including 

r # 

| Article XXVIII. 

i , 

! As an affirmative defense, alleges: 

j That the Court is without jurisdiction to consider 

* the merits of disputes subject .to arbitration, that being the 

| exclusive province of the arbitrator pursuant to the provisions 

• of the parties* collective bargaining agreement. 

i 

! WHEREFORE, plaintiff respectfully prays for judgment 


as follows: 

\ 



|J contract between the plaintiff and the defendant. 

jj Greeting and compelling the defendant to 

arbitrate the issues which have arisen between the parties 
:• as set forth in the plaintiff's demand for arbitration, 

j; a ccordance with the contract provisions. 

it 

3. Restraining and enjoining the defendant from 
subcontracting out laboratory work performed by bargaining 
j Unit at its Brooklyn plant, closing down the 

| laboratory operations at the Brooklyn plant, or any portion 

| thereof, laying off and/or terminating laboratory employees 

j at its Brooklyn plant, or discontinuing its normal business 

operations thereat prior to the completion of the arbitration ) 
proceeding and the rendering of the arbitrator's award 
determining the issues. 

4. Dismissing defendant's counterclaim in its 
entirety. 

5. Granting to the plaintiff such other and , 

further relief as nay be just and proper in the premises, 
together with the costs and disbursements of this action. , j 

Dated: New York, N. Y. \ 

$ 

October 17, 1973 ! 


SIPSER, vCSINSTOCK, 

HARPER & DORN 1 

\ 

i 

By: If" 

'^P u l 

i 

a 

j 

380 Madison Avenue 
New York, New York 
212-867-2100 

— — 

< 
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STIPULATION OF FACTS 



I! 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED OPTICAL WORKERS UNION, 
LOCAL 4oS, affiliated with the 
j INTERNATIONAL UNION OP ELECTRICAL 
I RADIO. & MACHINE WORKERS, APL-CIO, 


Plaintiff, 


-aga inst- 


il STERLING OPTICAL COMPANY, INC., 

i 

I ' Defendant . 


73 Civ. 1444 (J.M.) 
STIPULATION OP FACTS 


| Plaintiff, by its attorneys, Sipser, Weinstoek, 

! Harper & Dorn, and defendant, by its attorneys, Parker, 
Chapin and Flattau, hereby enter into the following 
stipulation of facts solely for the purposes of the deter- 
i uination. of the applications heretofore made and return— 

i , 

| able before the Honorable Chief Judge Jacob Mishler : 


, 1. Plaintiff ig a labor organization and is' the 

certified collective bargaining representative for employees 
employed by defendant. 

2. Defendant operates numerous optical shops in 
the New York City area and maintains a warehouse and labor- 
atory located' at ICO Jay Street, Brooklyn, New York, and is 
engaged in interstate commerce. 

* 

„•)« Plaintiff and defendant, are parties to a col- 
lective bargaining agreement .currently in effect and due to 
expire on April 30 , 1976. 


i 



h. The collective bargaining agreement provides, 
in Article XXVIII, as follows : . 

"It is agreed by and between the Parties 
that whereas the Employer send [sic] work 
out to be done in different establishments 
under different managements, therefore, 
upon the signing of this Agreement all said 
work shall be sent to Union Establishments . " 

5* The arbitration provision of the collective 
bargaining agreement provides in Article VIII as follows: 

"Any and all grievances or disputes between 
the Employer and his employees which cannot 
be satisfactorily adjusted by a representa- 

* tive of the Employer and a duly authorized 
representative of the Union shall be re- 
ferred to an Arbitrator to be selected by 
the American Arbitration Association whose 
decision in the matter shall be final and j 

binding upon both Parties to this Agreement, 
even though -one of the Parties shall fail 
to appear j;.and such award shall be enforce- 
able in any Court of competent jurisdiction. 
Cost of arbitration shall be born equally 
by the Parties. 

"(a) Any grievances or disputes arising 
under the Contract which are not resolved 
within ten (10) days from the date either 
Party is informed by registered mail, shall 
be submitted immediately to Arbitration by 
the requesting Party as hereinabove pro- 
vided. 

6. On or about September 17, .1973, defendant 

* 

advised plaintiff that effective September 28, 1973, 
defendant would subcontract out certain laboratory work 
then being performed by defendant’s employees at its Brooklyn 
laboratory located at 160 Jay Street, Brooklyn, New York, 
discontinue the laboratory operation and terminate the 
employees then performing such work. 

7* Thereafter, on September 19, 1973, Sebastian 
J. Rebu ldo. Business Manager of plaintiff, telegraphed 
defendant that its decision to subcontract out laboratory 
work was in violation of the Agreement between plaintiff 
a:ui defendant and requested a meeting. j 


{ 


8. On September 21* 12.73* plaintiff and defendant 
met and discussed the defendant's decision to subcontract 
out certain x*ork then being performed by defendant's employees 
at 160 Jay Street, Brooklyn, New York, its decision to dis- 
continue the laboratory operation, and its decision to ter- 
minate the employees then performing -said work, but were 
unable to resolve the disputes* - 

9* During the meeting of September 21, 1973* 
plaintiff requested arbitration and on September 24, 1973* 
plaintiff served its request for arbitation upon defendant 
by registered mail.' In said request for arbitration, plain- 
tiff contended that the defendant's unilateral decision to 
subcontract out work described in paragraph 6 violates the 
following provisions of the parties' collective bargaining 
agreement, to wit: Articles I, II, VII, IX, XVI, XXI, XXII, 
XXIII, XXIV, XXVII, XXVIII, XXIX, and XXX. 

10. On September 28, 1973* defendant received a 
notice from the American Arbitration Association that 
plaintiff had. requested arbitration of whether or not 
defendant's suoeontracting violated numerous provisions of 

. the collective bargaining agreement, as set forth in para-*- 
graph 9 above. 

11. Defendant, has resisted arbitration of any issue 
based on or arising out of Article XXVIII, contending that- 
said Article is void and unenforceable under Section 8(e) 

* 0 I 

of the National Labor Relations Act, as amended, 29 U.S.C, 
§158(e), insofar as it restricts defendant's right ,to sub- 
j contract to 1 only those establishments under contract with 
| plaint iff. 
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Dated: Mew York, Mew York 
November 5, 1973. 


PARKER, CHAPIN AND FLATTAU 



A /Member of the/FJ 
530/Fifth Averme 
New York, Mew York 10036 
(212) 986-7200 


J 


! 


; 


/i 


SIPSER, WEINSTOCK, HARPER & DORM 


By 




Robert k. ZiskitfN 
380 Madison Avenue 
New York, New York 10017 
(212) 867-2100 



I 

l 


i 

i 

1 

1 

j 






ORDER TO SHOW CAUSE 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


■' UNITED OPTICAL WORKERS UNION, 

!! LOCAL 408, affiliated with the 
'! INTERNATIONAL UNION OF ELECTRICAL, 
1; RADIO & MACHINE WORKERS, AFL-CIO, 

;i Plaintiff, 

• i 

j; -against- 


73 Civ. 1444 (J.M.) 


ORDER TO SHOW CAUSE 


STERLING OPTICAL COMPANY, INC., : 

: I 

I 

Defendant. : 

I » 

J 

’■ — 

I . 

jj . 

;j Upon the summons and complaint herein, the 

i! answer and counterclaim, the annexed affidavit of Sebastian J. 

j j 

i| Rebaldo, sworn to the 25th day of October, 1973, it. is 

: • 9 

I I ORDERED that the defendant STERLING OPTICAL 

j, . 

• ! COMPANY, INC., show cause at a hearing before the Honorable 

li ' - 

•Jacob Mishler, to be held in Courtroom 5, United States Court 
House, 225 Cadman Plaza East, Brooklyn, New York, on November 14 
i i 973 / at o' clock in the forenoon of that day or as soon 


thereafter as counsel can be heard why an order should not be 
made herein granting summary judgment in the plaintiff's favor 
dismissing defendant's counterclaim which seeks judgment: 


1 . Dismissing the complaint insofar as it seeks 
to compel arbitration of any issue or claim arising out of 

!! an alleged violation of Article XXVIII of the collective 

■ bargaining agreement. 

2 . Dismissing the complaint insofar as it seeks 

* i 

■ judgment that defendant has violated the collective bargaining 
' agreement between the plaintiff and the defendant. 


I 


i 

i 

j 


I 

I 

t 

f i 

I 

I 

i 


i 

i 

I 

i 

i 

i 


i 

i 

t 

i 

i 

i 

t 

\ 

1 


i 

! 

i 

i 

i 

i 

l 

i 

I 

i 
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p 
II 
, I 


l 



I j 



. ! 
;! 


3. Declaring' that Article XXVIII of the collective 
bargaining agreement between defendant and plaintiff is un- 
enforceable and void insofar as it limits defendant's rights to 
subcontract only to those establishments under contract with 
plaintiff; that the claim of plaintiff based on the alleged 
violation by defendant of the obligations purported to be imposed 
by said Article XXVIII presents no issue properly arbitrable 

under the terms of the collective bargaining agreement; and to 

/ 

the extent lawful, Article XXVIII recognized defendant's right 
to subcontract work covered by the collective bargaining 
agreement . 

4. Restraining plaintiff from giving effect to 
said Article XXVIII and staying all arbitration proceedings to 
the extent they present claims of the plaintiff based on or 
arising out of any alleged violation by defendant of said 
Article XXVIII. 

5. That defendant have costs of this action and 
such other, further and different relief as to 'the Court shall 
seem just and proper; 



on the ground that there is no genuine issue as to any material j 
fact and that the plaintiff is entitled to a judgment as j 


a matter of law. 


79a 


ij • n is FURTHER ORDERED, that service of a copy of 

lj 

this order and of the papers upon which the same is granted, on 
Parker, Chapin & Flattau, attorneys for defendant, be made 
ii on or before November , 1973, at ^ 

| in any manner provided by the Federal Rules of Civil Procedure 
! and that proof of such service be filed herein. 

h 

I ! 

| • 

' i 
; 1 
;l 

! ■ Dated: November , 1973 
•: Brooklyn, New York 







STATEMENT UNDER RULE 9 (g) 



e> 


80a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


j: UNITED OPTICAL WORKERS UNION, 

;; LOCAL 408, affiliated with the 
!• INTERNATIONAL UNION OF ELECTRICAL, 
!' RADIO & MACHINE WORKERS, AFL-CIO, 

!' Plaintiff, 


\ -against- 

'• STERLING OPTICAL COMPANY, INC., 

Defendant. 

i * 

I - 
! 


i ! 

|: 

;i STATEMENT OF THE MATERIAL FACTS 

'• AS TO WHICH PLAINTIFF CONTENDS 

ij THERE IS NO GENUINE ISSUE TO BE 

!; TRIED _____ 


The following material facts are undisputed: 


Ji 1. This is an action under Title 29, United States 

! i 
* t 

i! code. Section 185 to compel defendant to proceed to arbitration i 
l‘ i n accordance with Article VIII of the collective bargaining 

I . 

I agreement between the parties. \ 

; i » 

j 

. 2. Defendant is a corporation, organized and 

!• 1 

, existing and doing business in the State of New York. Defendant : 

, i 

: operates optical shops located in Hempstead, Levittown, ; 

; Huntington, Bay Shore, Jamaica, Staten Island, Brooklyn and j 

i 

New York City, New York and an optical laboratory at 160 Jay 

;i Street, Brooklyn, New York, and is engaged in an industry 

I I 

/affecting interstate commerce within the meaning of Section 2(6) 
••and 2(7) ,of the .National Labor Relations Act, as amended ("Act"), j 
!• 29 U.S.C. §152(6) and 152(7). j 

• i 


\ 3. Plaintiff is a labor organization representing 

i r« 

t 

.. employees for collective bargaining purposes in an industry 


73 Civ. 1444 (J.M.) 


STATEMENT UNDER 
RULE 9(g) 


•.effecting interstate commerce within the meaning of §2(5) of 
' the Act. 


4. Jurisdiction is conferred on this Court by 
Title 29, United States Code, Section 185. 


5. The Union was certified by the New York State 
, Labor Relations Board, in or about 1953, as the sole and exclusive 
•collective bargaining agent of the employees of the Employer. 

, It has since then represented and continues to represent said 
! employees. 


[i 6. The Employer and the Union, have since the 

aforesaid certification entered into a series of collective 
1 1 bargaining agreements, the most recent of which was entered 

; into on April 30, 1973, and continues in effect until April 30, 

i| 

1.1976. 

I * 

I 

j; 7. The collective bargaining agreement between 

the parties, in Article VIII, provides for a grievance procedure j 

i 

and for arbitration of differences which the parties are unable ! 

I 

to resolve. That Article in relevant part provides as follows: j 


"Any and all grievances or disputes between 
the Employer and his employees which cannot be 
satisfactorily adjusted by a representative of 
the Employer and a duly authorised representa- 
tive of the Union shall be referred to an Arbi- 
trator to be selected by the American Arbitra- 
tion Association whose decision in the matter 
shall be final and binding upon both parties 
to this Agreement, even though one of the 
Parties shall fail to appear; and such award 
shall be enforceable in any Court of competent 
jurisdiction. Costs of arbitration shall be 
borne equally by the Parties. 

" (a) Any grievances or disputes arising 
under the Contract which are not resolved 
within ten (10) days from the date either 
Party is informed by registered mail, shall 
be submitted immediately to Arbitration by 
the requesting Party as hereinabove provided." 


t 
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;i 8. • On or about September 17, 1973, the Employer j 

i> without prior notice to or consultation with the Union, advised } 

j 

that it had determined to subcontract out laboratory work, which j 

I 

work has at all times material herein been performed by bargain- j 
'• ing unit employees employed at 160 Jay Street, Brooklyn, New York,! 

j ! . | 

, i 

!. and that the Employer would on or about September 28, 1973 dis- j 

S' i 

continue the laboratory operations of its Brooklyn plant and j 

i: j 

;• terminate the employment of its 36 bargaining unit laboratory 

j! i 

j, employees. 

i i 

! 9 . The said action of the Employer was in 

J 

| violation of numerous provisions of the collective bargaining 
j agreement between the parties, including, among others. Articles 


I 


I 

I 


i! 

ii 

i ' 
i' 

I 

II 

i j 

I 

\ * 


i. 


I, II, IV, VII, IX, XVI, XXI, XXII, XXIII, XXIV, XXVII, XXIII, xxixj 
and XXX. 

10. The Union met with the Employer in an effort 
to resolve their differences, but were unable to adjust such 
differences. 

j 

i 

11. Accordingly, and on or about September 21, and i 

i 

24, 1973, the Union served the Employer with a demand to arbitrate! 
the items of difference between the parties. (A copy of the j 

aforesaid Demands is annexed to the Complaint as "Exhibit B") . | 


r 


12. All of the issues and disputes set forth in 
the plaintiff’s previously described request for arbitration 
fall within the broad scope of the arbitration clause set forth 
above . 


j, 13. The Employer has refused the demand of the j 

J. plaintiff for arbitration. j 

i! i 

. I 

| 


H 


14. The refusal of the defendant to arbitrate 



is in violation of the collective bargaining agreement. 
Dated: New York, New York 

Yu.. 

October Ok ^ /' 1973 


SIPSER, WEINSTOCK, HARPER & DORN 



380 Madison Avenue Vn - j 
N ew York, New York 10017 
212-867-2100 
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AFFIDAVIT OF SEBASTIAN J. REBALDO IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 



ii UNITED STATES DISTRICT COURT 
i: EASTERN DISTRICT OF NEW YORK 


|i UNITED OPTICAL WORKERS UNION, 
i; LOCAL 408, affiliated with the 
!; INTERNATIONAL UNION OF ELECTRICAL, 
!i RADIO & MACHINE WORKERS, AFL-CIO, 

!! 

| Plaintiff, 

I • -against- 

ji STERLING OPTICAL COMPANY, INC., 

;! 

!l Defendant. 


STATE OF NEW YORK ) 
| COUNTY OF NEW YORK ) 


fill* 


73 Civil 1444 


AFFIDAVIT IN SUPPORT 
OF MOTION FOR SUMMARY 
' JUDGMENT 


SEBASTIAN J. REBALDO, being duly sworn, deposes and 

says : 

1. I am and have been the Business Manager of 
plaintiff, UNITED OPTICAL WORKERS UNION, LOCAL 408, affiliated 

| with the INTERNATIONAL UNION OF ELECTRICAL, RADIO & MACHINE 

tj 

j| WORKERS, AFL-CIO (hereinafter the "Plaintiff" ) for approximately 
1 1 forty years and have personal knowledge of all material facts 

!i in this case. I make this affidavit in support of Plaintiff's 

I 

I! motion for summary judgment to dismiss the defendant's counter- 

• i 

jj claim. 

2. STERLING OPTICAL COMPANY, INC. (hereinafter 

j| the "Defendant") is a corporation, organized and existing and 

i j 

jj doing business in the State of New York. Defendant operates 

j! 

jj optical shops located in Hempstead, Levittown, Huntington, 

ii _ 

\ Bay Shore, Jamaica, Staten Island, Brooklyn and New York City, 
jj New York and an optical laboratory at 160 Jay Street, Brooklyn, 

I; New York, and is engaged in an industry affecting interstate 

1 1 

;i commerce within the meaning of Section 2(6) and 2(7) of the 


II 

ii 



i 
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National Labor Relations Act/ as amended ("Act") , 29 U.S.C. 

§152 (6) and 152 (7) . 

i 

3. Plaintiff is a labor organization representing ‘ 
•’ employees for collective bargaining purposes in an industry 
;; affecting interstate commerce within the meaning of §2(5) of j 

:• i 

;• the Act. | 

' l 

I 

I 

' 4 „ Plaintiff was certified by the New York State ; 

i 

!• Labor Relations Board, in or about 1953, as the sole and ex- ; 

'] j 

;» elusive collective bargaining agent of the employees of the ! 

jt # j 

\] Defendant. It has since then represented and continues to J 

1 1 ; 

j represent said employees. I 

•! i 

5. The Defendant and the Plaintiff/ have since j 

j* . ! 

i! the aforesaid certification entered into a series of collective j 

j 

• j bargaining agreements/ the most recent of which was entered j 

into on April 30, 1973, and continues in effect until April 30, j 
‘ 1976. I 


6 . The collective bargaining agreement between i 
the parties, in Article VIII, provides for a grievance procedure S 
and for arbitration of differences which the parties are unable ! 
to resolve. That Article in relevant part provides as follows; j 


"Any and all grievances or disputes between 
the Employer and his employees which cannot be 
satisfactorily adjusted by a representative of 
the Employer .and a duly authorized representa- 
tive of the Union shall be referred to an Arbi- 
trator to be selected by the American Arbitra- 
tion Association whose decision in the matter 
shall be final and binding upon both parties • 
to this Agreement, even though one of the 
Parties shall fail to appear; and such award 
shall be enforceable in any Court of competent 
jurisdiction. Costs of arbitration shall be 
borne equally by the Parties. 

" (a) Any grievances or disputes arising 
under the Contract which are not resolved 


within ten (10) days from the date either 86a 
Party is informed by registered mail, shall 
be submitted immediately to Arbitration by 
the requesting Party as hereinabove provided." 






,, 7. On or about September 17, 1973, the Defendant 

, i 

without prior notice to or consultation with the Plaintiff, 

1 advised that it had determined to subcontract out laboratory work, 

: 

•' which work has at all times material herein been performed by 
bargaining unit employees employed at 160 Jay Street, Brooklyn, 

■ New York, and that Defendant would on or about September 28, 1973 

!• discontinue the laboratory operations of its Brooklyn plant and 

i'i 

j< terminate the employment of its 36 bargaining unit laboratory i 
!; employees. I 

* i 

i* < 

,i 8 • The said action of the Defendant was in I 

t , ' 

ji violation of numerous provisions of the collective bargaining j 

j! 

j; agreement between the parties, including, among others. Articles 
i : • 

i:‘ II# IV, VII, IX, XVI, XXI, XXII, XXIII, XXIV, XXVII, XXHl,XXIxj 

!• ‘ I 

and XXX. j 

i: . i 

i 

i 

9. On September 21, 1973, I met with Samuel Gelb, ! 
Executive Director of the Defendant in an effort to resolve > 

our differences, but were unable to adjust such differences. ! 


}' 


i * 


I 


10. Accordingly/ and on or about September 21, and 
24, 1973, Plaintiff served Defendant with a demand to arbitrate 

. 

the items of difference between the parties. (A copy of the ! 

I 

aforesaid Demands is annexed to the Complaint as "Exhibit B"). j 

• t 

11. All of the issues and disputes set forth in ; 

the Plaintiff's previously described request for arbitration 

fall within the broad scope of the arbitration clause set forth j 


J-2 . Defendant has refused the demand of the plaintiff! 


above . 
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: j for arbitration. 

13. The refusal of the defendant to arbitrate 
I: is a violation of the collective bargaining agreement. 

ji 14 . since the material facts are basically un- 

! disputed and involve the same issues. Plaintiff's motion for 
i summary judgment is brought on by an Order to Show Cause 
instead of by Notice of Motion. 

1 • 



I 

j 

I 

I 



FINAL JUDGMENT 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED OPTICAL WORKERS UNION, 
LOCAL 408, affiliated with 
the INTERNATIONAL UNION OF 
ELECTRICAL, RADIO & MACHINE 
WORKERS, AFL-CIO, 

Plaintiff, 

-against- 

STERLING OPTICAL COMPANY, INC., 

Defendant. 


• The parties having stipulated to all the material 
facts in lieu of a trial on the merits and the court having 
made its decision in a memorandum of decision dated December 
6, 1973, 

NOW THEREFORE, it is 

ORDERED, ADJUDGED AND DECREED that paragraph 
XXVIII is violative of Section 8(e) of the National Labor 
Relations Act as amended (29 U.S.C. § 158(e)) and is null 
and void and of no effect and it is further 

ORDERED, ADJUDGED AND DECREED that plaintiff and 
defendant shall submit to arbitration, the grievances and 

disputes set forth in exhibit B of the complaint in accord- 



v 


09 * 




VI V . 




anee with article VIII of the labor agreement entered into 
between the parties' and dated April 30, 1973, 


Dated: Brooklyn, New York 
December 6, 1973 


V ^1 


I 
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y 


u. S. D. J. 


j 

i 

t 

i . 
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MEMORANDUM OF DECISION 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NOT YORK 


"UNITED OPTICAL WORKERS' UNION, 73 C 1444 

LOCAL 408, affiliated with • , 

the INTERNATIONAL UNION OF 
ELECTRICAL, RADIO & MACHINE 
WORKERS, AFL-CIO, 

» • . . ( i ( • ’ • • *J 

Plaintiff, 

-against- Memorandum of Decision 

STERLING OPTICAL COMPANY, INC., 

Defendant. December 6, 1973 

United Optical Workers Union, Local 408 (Union), 

i 

whose members engage in highly skilled. laboratory work, 
alleges that Sterling Optical Company, Inc. (Sterling), the 
employer of members of the Union, subcontracted out its 
laboratory work on or about September 17, 1973, without prior 
notice to, or consultation with the Union. The complaint 
states that Sterling terminated the employment of thirty-six 
employees. The Union claims that Sterling, in refusing to 
arbitrate the dispute, violated the agreement between the 


1 

> 


i 

i 


I 

i 

i 


I 


I 
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parties dated April 30, 1973, specifically Article VIII. 

The complaint prays for judgment: 1) d-irecting 

arbitration; and 2) enjoining the subcontracting out of 

laboratory work previously performed by its thirty- six bar-” 

/2 

gaining unit laboratory employees. 

Sterling's answer alleges that the subcontracting 

/3 

clause in the agreement, contained in Article XXVIII,"" 


—^Article VIII provides: 


"Any and all grievances or disputes between the 
Employer and his employees which cannot -be satisfactorily 
adjusted by a representative of the Employer and a. duly 
authorized representative of the Union shall be referred 
to an Arbitrator to be selected by the American Arbitra- 
tion Association whose decision in the matter* shall be 
final and binding upon both parties to this Agreement, 
even though one of the Parties shall fail to appear; and 
such award shall be enforceable in any Court of competent 
jurisdiction. Costs of arbitration shall be borne 
equally by the Parties. 

(a) Any grievances or disputes arising under the 
Contract which are not resolved within ten (10) days from 
the date either Party is informed by registered mail, 
shall be submitted immediately to Arbitration by the 
requesting Party as hereinabove provided." 


/2 


/3 


Jurisdiction is based on Section 301(a) of the National 
Labor Relations Act (29 U.S.C. § lS5(a)), which gives the 
United States District Courts jurisdiction over "Suits for 
violation of contracts between an employer and a labor 
organization . . . <," 

Art icle XXVI. I l provides as follows: 

"It is agreed by and. between the Parties that where- 
as I lie Employer r.'sid work out to be done in different 
c. I al> I i slimon I under different in. , iiwi|',otm. , nts , Lhorofore, 
upon •, i ,',n i til Ibis /■;',< '•o.n'Md nil said work shall bo 
• a Mil. I o l/nioii ». s l nb I i a - " 


• 


i 


i 
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is illegal in that it limits the employer's right to sub- 
contract to establishments having agreements with labor 
unions, in violation of Section 301 of the National’ Labor .. 
Relations Act/ 4 The answer contains a counterclaim which 
seeks declaratory judgment, declaring Article XXVIII of the 
agreement void and interpreting the clause as authorizing 
subcontracting without limitation. 


/4 

“ 29 U.S.C. § 158(e) . 

" It: shall be an unfair labor practice for anv labor 
organization and any employer to enter into any contract 

ceas?nr?h r “nr SS ° r impli£d - whcrcl >y such employe* 
l «--rains or agrees to cease or refrain from 

lancllmg using, selling, transporting or otherwise 

or 2 o n Le"e^- 0f . the . proclucts «y Other employer, ' 

contract or Duslness Hith any ocher person, and any 

conteinin° auflf ! mS enCcred into or hereafter 

containing such an agreement shall be to such extent un- 

section b ihall d 1 V °r d / — Taat not:hin 8 in this sub- 
„ . . . ° a Pply -o an agreement between a labor or- ■ 

Kl i aU empl °y er in thG construction industry 

° ° ^ ie contracting or subcontracting of work to 

be done nt the site of the construction aufratioh 

work* lll p- / buiidin &> structure, or other 

, ’ ^ That for the purposes of this 

subsection and subsection (b) (4) (B) of this section the 

•t'n i ^ Grtlp 5: 0 > rer > an y person engaged in commerce or 
an industry affecting commerce”, and "any person" when 
used in relation to the terms "any other producer, p™- 
c.soor, or manufacturer", "any other employer", or "any 

Sh / 1 not lncludo Persons in the relation 
wo r I* in" manufacturer, contractor, or subcontractor 

woikxn 0 on tnc goods or premises of the jobber or manu- 
fauLurei or performing parts of an integrated process of 

f" d Vr"°Thir n ar>parel ™ d «**■*«« industry: Provided 
tH— -V’ aL nothing m this subchapter shall prohibit” 

tliu enforcement of any agreement which is within civ 
foregoing exception." Ick 
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ihs Union moved (on notice) for a temporary re- 
straining order and preliminary injunction. Tiie .court denied 
the Union's application for a temporary restraining order and 
scheduled an evidentiary hearing on the motion for a pre- 
liminary injunction. The parties stipulated the material 
facts (stipulation of facts appended to this memorandum) , 
and both parties moved for summary judgment. 

POWER OF THU COURT 

Arbitration is the preferred method of resolving : 

/5 

labor disputes. Contract law and national policy"- leave a 
well defined though small area of jurisdiction to the court 

i 

in the instance where the parties have agreed to arbitrate 

\ 

their labor disputes# That area includes a determination of 

* 

• \ ■ 

whether the agreement provides for arbitration of the dis- 

' \ 

pute 0 In interpreting the clause this court notes that doubt 

J 

should be resolved in favor of arbitration of the dispute. 


/ 5 


United S to a. I worker.'.; of America v. American MCg. Co. , 363 
U.S. 564, SO S.Ct. 1343 (I960); United Steelworkers of 
A merica v. l/arri or & Gulf Nay. Co. . 363 U.S. 574, SO S.Ct. 
1347 (1960) ; United S Leclwoiricars of A merica v. Entcroriso 
Wheel 6. Car Corp. , 363 U.S. 593, SO S.Ct. 135”o (1960). 


t 

i 

i * 
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! 
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United Steel workers of America v. Warrior & Gulf Nay, Co. . 

363 U.S. at 582-83, 80 S.Ct. at 1353 .' ~ 

Whether an issue is arbitrable is to be determined 
by the court in the absence of an express, or at least clear, 
intention that the issue be decided by the arbitration. 
j ^h' CG .bakeries., Inc, v. Local 50, American Bakery Workers . 

370 U.S. 254, 82 S.Ct. 1346 (1962); Strauss v. Silvnrrnp 

i^ Grs > Inc -> 353 F - 2d 555, 557, (2d Cir. 1965); Torrington 
Co. v 1 Met al Products Workers Union, Local 1645 . 347 F.2d 
93, 96 (2d Cir. 1965). The court here finds that the issue 
of whether Article XXVIII of the agreement contravenes Section 
8(e) of the Act is not arbitrable. Todd Shipyards Corporation 
^Industrial Union of Marine & Shin Workers . 232 F.Supp, 

1 . 

589 (E.D.N.Y. 1964), aff 'd. 344 F.2d 107 (2d Cir. 1965). 

The court finds the agreement, to the extent that it permits 
subcontracting to "union establishments”, to be'unenforcible 
and void. ' Section 8(e) of the Act. (29 U.S.C. 5 153(e)); 

^ a -' on d rivers & Salesmen, Local Union No. 484 v. 

Nation al Labor Halations Board . 321 F.2d 353, 367 (D.C. 


Clerk's Un ion , Loc al. 770 , 

398 U.S. 233, 251-253, 90 S.Ct. 1583, 1592-1594 (1970) 
the court briefly recites the history and purpose for both 
encouraging settlement of labor disputes through arbitra- 
tion and li ml ting the court's participation to directing 
the parties to arbitrate all arbitrable disputes. 
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Cir. 1963). Sterling argues that only the limitation in 
clause XXVIII should be excised. Implicit in this agrument 
is the interpretation that it has the unlimited right to 
. subcontract work previously performed by laboratory employees. 
The further implication is that it is free of any obligation • • 
imposed under Section 8,(a) 5 of the Act. (29 U.S.C. § 158 
(a) (5 )) . The court rejects the argumei\t. Whether 
Sterling has performed its statutory obligation and the 
consequences of any failure to do so are matters for the 
( arbitrator. National Labor Relations Board v. Rapid Bindery, 

Inc . , 293 F.2d 170, 176 (2d Cir. 1961); Hawaii Meat Co. v, 

1 National Labor Relations Board , 321 F.2d 397 (9 Cir. 1963). 

“^29 U.S.C. § 158(a)(5) provides: 

• i 

•• "(a) It shall be an unfair labor practice for 

an employer — '■ 

• (5) to refuse to bargain collectively with the 

representatives of his employees, subject to the 
provisions of section 159(a) of this title.' 1 

29 U.S.C. § 159(a) states in part: "(the] [represent- 
atives . . . shall be the exclusive representatives of 
all the employees . . . for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of 
employment . . . ." 
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The parties having stipulated to the relevant facts 
and indeed having established that the facts set forth in the 
stipulation are all the relcvent facts in lieu of a trial 
on the merits, the various motions for partial summary judg- 
ment (and by plaintiff for a preliminary injunction) are 
mooted. The court denies an injunction in this case for the 


reason that plaintiff has an adequate remedy through the 
arbitration procedure. 

A final judgment has this day been entered 
decreeing Article XXVIII null and void and directing 
arbitration on all the matters set forth in exhibit B of 
the complaint. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED OPTICAL WORKERS UNION 
LOCAL 4o8, affiliated with the 
INTERNATIONAL UNION OF ELECTRICAL. 
RADIO & MACHINE WORKERS, AFL-CIO, 

Plaintiff, 

-against- 

STERLING OPTICAL COMPANY, INC., 

Defendant . 


73 Civ. 1444 
(J.M.) 

NOTICE OF APPEAL 


Notice is hereby given that STERLING OPTICAL COMPANY, 
InC., dei. end ant in the above-captioned case, hereby appeals to 
one United States Court -of Appeals for the Second Circuit from 
the finar judgment entered in this action on the 10th day of 
December, 1973. 


Dated : Brooklyn, New York 
January f, 197|£ 


PARKER, CHAPIN AND FLATTAU 

p 0. ss s' &P ' 

S Attorneys fir Defendant 
/ Sterling Optical Comoany, 

/ * Incy' { y 

Office 5: P.0. .Address 
530 Fifth Avenue 
New York, New York 
10036 

Tel. (212) 936-7200 


ORDER STAYING JUDGMENT 
PENDING APPEAL 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


UNITED OPTICAL WORKERS UNION, 
LOCAL 408, affiliated with the 
INTERNATIONAL UNION OP ELECTRICAL, 
RADIO Sc MACHINE WORKERS, APL-CIO, 


Plaintiff, 


-against- 


STERLING OPTICAL COMPANY, INC., 


Defendant . 


' 73 Civ. 1444 

(J;M.) 

ORDER STAYING JUDGMENT 
PENDING APPEAL 


This cause came on to be further heard on motion of 


defendant pursuant to Rule 62 of the Federal Rules of Civil 




Procedure staying the effect of, and any proceedings to enforce, 
the judgment heretofore entered on December 10, 1973, pending 
appeal by the defendant to the Court of Appeals for the Second 
Circuit, and it appearing to the Court that said defendant 
may be subjected to irreparable injury if said judgment, insofar 
as it compels arbitration, should be enforced pending said 


appeal. 


HsJL 


IT IS ORDERED that sal&- ju d gmon t be and is hereby stayed 


pending said appeal, without bond, upon the condition that said 
defendant diligently prosecutes said appeal, subject to review 
by the Court, on January 18, 1974, at 11:30 A.M., in Courtroom 5> 
United States Court House, 225 Cadman Plaza East, Brooklyn, New 
York, upon application of plaintiff, alleging that defendant has 


failed diligently to prosecute said appeal. 


I Dated : Brooklyn, New York 
1 January ^ , 1974 


w'lf 




f.S.D.J. 
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Service cf$kee-$$ copies of the within 

is hereby admitted 

e-rJ., /f7 


tMs /I, 


day 


Bipser, wein stock, Harper & dorm 

|3QO MADISON AVENUE 
'>.*■*■ * IN EW- •¥ OH Kv » hV* •¥.••} 001^7. .. 

Attorney^u. for 
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